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~ Chwong 1: Nhdp mén Phép luat dai cvong

* Nghién ctru gido trinh

ThS. Nguyén Thi Thiy Hang - Vién KT & QL 2
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ThS. Nguyén Thi Thay Hang W QL

Chwong 2: Nhirng van dé chung vé Nha nwéc

2.1  Nguon goc Nha nuéc

2.2 Khéi niém va ban chat ctia Nha nuéc
2.3 Pic diém cta Nha nuéc

2.4  Chutc nang ctia Nha nuéce

2.5  Hinh thitc Nha nuéc — Ché d6 chinh tr
2.6 Cé&c kiéu Nha nuéc trong lich sir

2.7 B0 may Nha nudc
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ThS. Nguyén Thi Thay Hang - Vién I

_M&iquan hé hitu co gitra nhd nudc va phap luat

* Quan %é¢ qua lgi: NN chi thuc hién quan ly xa hoi theo
duong 16i ctia minh bang hé thong phap luat. Phap luat chi
c0 Yy nghia thuc sy khi dugc nha nudc bao dam thuc hién
bang sttc manh cudng ché, to chuc.....

» Quan Aé rang buéc: Mic du phap luat do Nha nudc dé ra
nhung khi dugc ban hanh, phap luat tic dong trd lai d6i
vo1 Nha nuéce
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%Cac quan diemrgtaithich ngudén go 0C

» Thuyét than quyén //\
Thuong dé 1a nguoi sap dat trat tu
Xa hoi /

¢ / Nha nuéc la do thugng dé sang tao
Vi \rademo vé trt tﬂy

Vua dugc tao ra tir nhimg phéan cua Quyén luc nha nudce 1a vinh ctu

cac vi thanh siéu dang. ... Nguoi la '
vi thanh t6i cao mang hinh nguoi”
(Bo luat Manou cua An D9) —
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ThS. Nguyén Thi Thty Hang - Vién KE&QL""

~ 2.1.1-€acquan diem giar thichng

—~

o Thuyét tam ly

Nha nudc la NN xuat hién do nhu cau vé tam Iy cia
e hrg_rzg 4 con nguoi nguyén thay lubn muodn phu
Sieu nhien thudc vao cac thu linh, gido si...

- J

e Thuyét gia truéng

Quyén gia
Nha nude la két qua cua su phat trwong
.2 , .. < g ) N cua nguoi
trlerllAcua gia dmh,,la hinh thirc tu: dime diu
nhién cua cudc song con nguoi
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ThS. Nguyén Thi Thiy Hang - Vién KT8

- 2.1.1—C€ac quan diem giai thichnguo
o Thuyét bao luc

ha nudc xuat hién truc ti€p tir viée st dung bao luc

No6 dich
4 )
Hé¢ théng co quan dac biét ,
= Nha nudc
U j
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ThS. Nguyén Thi Thay Hang - Vién

4

- aC quan diem giai
g » Thuyét khé wée x4 hoi: NN 14 san pham cia
mot khé udc duge ky két gitta nhitng ngudi song
trong trang thai tu nhién khong c6 nha nudc,
dua trén co sé moi ngudi tu nguyén nhugng mot phan
trong so C4c quyén tu nhién von c6 ctia minh giao cho
mét to chirc dic biét 1a nha nudce nhiam bao vé loi ich

\
N

chung ctia cong dong.

Tu do, tién bac, vat chit,........

Nguoi dan

Bao vé ké yéu,, kiém soat ké manh

H'ﬁ d
L 9

om/tailieudientucntt
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ThS. Nguyén Thi Thay Hang - Vién

O]
/4 Py % T D<ot
ooc Nha nude e

-] u6

"o Hoc thuyét Mac- Lé Nin: Nha nuéc chi xuat hién khi doi song xa hoi phét trién dén trinh do
nhat dinh, san pham xa hoi du thira 1am nay sinh ché d6 tu hitu va phan hda xa hoi thanh giai
cap, khién cho mau thuan giita cac giai cap tré nén doi khang va nha nuée 1a san pham ra
doi khi nhirng dé6i khang giai cap khong thé diéu hoa dwoe

L Tién dé xa
Tl_en df Nha nuéc c6 qud trinh xuat hién, ton tai, phat },101 (Pharj
Kinh t& trién va diét vong, khong phai 12 mot hién hoa giai cap

(Che do tu tuong bat bién. Nha nudce nay sinh tir x4 hoi, 1a - mau

hi san phém cO diéu kién cua xa hoi loai nguoi. thu'fln, déi

Oéﬂ ANGGHEN
0 B e ancims-aanes

ya Nha nudc
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P S

- s hitu chung vé
tu lidu san xuat;

- Xa hoi phan chia
thanh thi toc, bo lac

CuuDuongThanCong.com

ThS. Nguyén Thi Thiy Hang - Vién

nha nuo

@\ 2 Thu cong nghiép tach khoi ndng nghiép

Cong san Nguyeén thuy "
& ¢

3. Thuong mai phat trién, xuat hién giai cap
khong tgia san xuat nhung c6 quyén lanh dao

va bit ngudi san xuat phai phu thude vao minh

P @
o NS 7

Nha nudc

https://fb.com/tailieudientucntt
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ThS. Nguyen Thi Thuy Hang Vién

a nudc trong li

23 Cac

~* Nhanwéc A Ten * Nha nwée Giec Manh
- Ra doi truc tiép tir mau thuan giai cap - Thanh 1ap sau khi nguoi Giec Manh
ngay trong long xa hoi thi toc xam chiém vung lanh tho rong 16n cia
dé ché La Ma co dai

* Nha nwérc Phu’O'ngﬁﬁg co dai
Thiét 1ap tir 2 nhu cau chinh 14 trj thay
va chong ngoai xam.

* Nha nwée Roma (La M3 co dai)
- Xuat hién tir sy dau tranh cua thuong -
dan chong lai g10’1 quy toc cua thi toc

La Ma ~

12
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2.2 Khai niém va ban chat cia nha nudc o
2.2.1Khal niém e — ®
(| \ TR ; - qon. o X p A
U Nha nude 1a mot to chirc dic biét cua quyén luc chinh tri, cO b may

chuyén 1am nhiém vu cudng ché va thuc hién cac chic ning quan Iy
dac biét nham duy tri trat tu Xa hoi, bao vé¢ dia vi cua giai cap thong tri

trong xa hoi. msE—

e

// “khong phai la
/ mot quyén luc bén

| ngoai ap datvao
Xa ho1”

~ s h - B
o B o 7
/

i / \\
N i / N
Lam diu bot su / S/ “mét luc \

Xung dot va gitr B ,

nam trong vong / \\hfii”/’

“trat tu”.

gl g

p g
/ “tua ho nhu dirng

\

\\
\ o ~ N 99 /
tren xa hoi
13
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1. B6 may duy tri
sy thong tri cua gial
cap nay d6i véi giai
cap khac

“Nha nuéce chang qua chi 1a mét bo
May trdn &p cia mét giai cdp ndy doi
véi giai cap khac, diéu dé trong ché dé
cong hoa dan chu cing hoan toan
giong nhuw trong ché dé quan chi vay”
— Ph.4ng-ghen.

“Nha nuwoc la mot bo may ding dé duy
tri su thong tri cua giai cdap nay doi véi
giai cap khac, va theo dung nghia cua
no, 1a mét bé may tran ap dic biét ciia
giai cap nay doi véi mét giai cap khac”
—V.1. L& Nin

2. T6 chitc quyén
luc cong

“O khcfp noi, chirc nang xa hoi la co
SO cua sy tho”’ng tri chinh 1 va sw
thong tri chinh tri ciing chi kéo dai
chung nao N0 con thuc hién chirc
nang Xa hoi do cuand”

— Ph. 4ng ghen

https://fb.com/tailieudientucntt
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ThS. Nguyén Thi Thiy Hing —E«%IT/& QL

'2.2-2Ban chat clla Nha niée
Tinh giai cap
Nha nuéc chi ra doi va ton tai trong xa hoi co giai cap
Nha nuéc do giai cap thong tri to chirc nén
Nha nuéc sinh ra dé bao vé quyén loi cta giai cap thong tri
Chi thong qua nha nudc, giai cap thong tri moi:
+ C6 thé duy tri quan hé boc 16t vé kinh té
+T6 chirc va thue hién duoc quyén luc chinh tr1 cua minh

+ Xay dung duogc h¢ tu tuong cua minh tré thanh hé tu tudng
thong tr1 trong xa hoi.

L5
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an-chiat giai cap cua

—~

ThS. Nguyén Thi Thay Hang - Vién

Pan 4p 14 mot trong nhitng biéu hién

1a bé At qiai cA Nha tu — con ran 4p ctia Nha nud
quan trong ctia ban chat giai cap a tu —cong cu tran ap cua Nha nuoc

16
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ThS. Nguyén Thi Thay Hang - Vién I

~ 2.22Banchatcuan

Tinh xa hoi
Ban hanh phap luat va cé cac bién phap bao dam thi hanh phap luat.
Ban hanh céc chinh sach kinh t¢ vi mo,dicu tict, dieu phoi cc chinh séch kinh te
xa hoi, dac biét trong nén Kinh t¢ thi truong.
Pau tw, cung cap hang hoa dich vu x& hoi co ban (cap phép, kiém dich, kiém dinh,
giam séat, kiém tra cac linh vuc.v.v...)
Giir vai tro 12 nguoi bao vé nhitng nhém nguoi yéu thé va dé bi tén thuong trong xa
hoéi (nguoi gia, tré em, nguoi tan tat.v.v...)
Hoat dong trong linh vuc bao vé mdi truong, giao thong; pong chong thién tai, bdo
lut.v.v...

17
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23 DéC dlém Cfl ha n Ué’C ThS. NguyénThinﬁyPl/ﬁllgWQL

Nha nude thiét 1ap mot quyén luc cong cong dic biét, khdng con
1 hoa nhap hoan toan véi dén cu.

Nha nudce phan chia dan cu theo lanh tho, t0 chure thanh cac don vi
2 hanh chinh — 1&nh tho trong pham vi bién gidi quoc gia

Nha nuéc 12 to chirc quyén luc mang chi quyén quoc gia

Nha nude ban hanh phap luat va bao dam thyc hién phap luat bang
4 tat ca sttc manh ctia minh, dic biét 1 sttc manh cudng ché

Nha nudc quy dinh va thu cac loai thué dudi hinh thirc bit budce

18
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[2.3. 1. THIET LAP QUYEN LUC CONG CONG PAC BIET

m

Xa ho1
(Cong san
nguyén

\__thuy) /

B
Quyén lyc nha nuée — Quyeén luc cong cong dic
_biet L L
, | Mang [ Boc quyé,n st [ Lopnguoi
Tach tinh giai dung strc dac biét
khoixa = "z 2. manh bao luc chuyén lam
hoi | P hong qua luc nhiém vu
| e luong vii ___quanly

"' i
¥ lninill\n’l 'lm

QY

Quyén lre X3 hi_‘) Quyén hre cOng cong diac biét

Tach khoi xa hoi, ko hoa nhap hoan toan véi dan cu

Gén lién véi dan cu

Xuat phat tir x4 hoi

Xuat phat tir giai cap thong tri

Phuc vu cho toan b xa hoi Phuc vu cho quyén loi ctia giai cap thong tri

Chu thé 1 toan bo dan cu

Chu thé 12 giai cap thong tri

Khong can bd mé%w;%ohé Puoc dam bao béng strc manh,cudng ché 19
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ThS. Nguyén Thi Thay Hang - Vién KE& QL

2732, Phan chia va quan ly dan cu theo 1anh tho
L3nh tho va dan cu la cac yéu t6 cau thanh quoc gia
Nha nude phan chia dan cu theo 13nh tho thanh cac
don vi hanh chinh
Khong phu thudc vao chinh kién, huyét thong, nghé
nghiép, gidi tinh,... ma theo dia ban cu trd
Kh&c biét hoan toan vai c4c to chire khac trong XA hoi
Moi quan h¢ gitta nguoi dan va nha nudc: ché dinh
quoc tich

20
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~ A ° A ThS. Nguyén Thi WL
‘Lanh-tho Viet- Nam™

Viét Nam: 58 tinh va 5 thanh
pho truc thudc trung wong.

Luu y: Van dé diéu chinh dia
gi61 hanh chinh.

Y VIET NAM

CuuDuongThanCong.com

CONG HOA XA HOI CHU NGHIA VIET NAM

21
https://fb.com/tailieudientucntt

LR = R

B o A - - A A AW T


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

ThS. Nguyén Thij Thiy Hing - Vién =

Nha nudc Viét Nam

Thanh phé truc thudc
trung wong

Thanh pho truc

Quan thuoc tinh

Phuong Thi tran

22
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ThS. Nguyen Thi Thuy Hang Vién

-Duy nhat! A LA
8 e Quyeén to1 cao
-Khong thé veé do1 nd1
chia cat.

~

Tinh doc lap
vé doi ngoai

.
-

J

Kha nang
va muc
do thuc

hién
quyén luc
cua hha
nudc trén
cu dan va
lanh thé.

23


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

ThS. Nguyén Thi Thiy Hang - Vién I QL
| Ch&qu;&erg\oc Gl T 2
/

Tinh tdi cao

Tinh doc lap

Bién gioi

CuuDuongThanCong.com

Quyen Iuc nha nudce €6 hi¢u luc trén toan
lanh thd dat nuée, doi vai toan bo dan cu

Cac cong cu tac dong cua quyén luc nha
nudc Ko mot to chirc quyén luc Xa hoi nao
cO dugc

Quyén tu quyét ciia nha nude trong viée dé
ra cac chinh sach
Khong phu thudc vao cac yeu to bén ngoai

Trén bo
Trén khong
Trén bién

iet N‘un

‘,h-—

7 muavan

244

UietGiaiTri.Com#
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ThS. Nguyén Thi Thiy Hang - ,,'5@3_

Chu quyerr quc
* Van dé bién Bong

» C4c quoc gia dic biét nhu Trung Hoa Dan Quoc (Pai
Loan), Crum...

(3

PARACEL ISLANDS & SPRATLY ISLANDS SE‘LOAG 10 \’IETNM&

TRUGNG SA, HOANG SA LA CUAVIET NAM

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Nha nude ban
hanh phap luat
dong thoi phai
ton trong phap
luat

CuuDuongThanCong.com

To chirc duy
nhat cé quyén
ban hanh phap
luat va ap dung
phap luat dé
quan ly xa hoi

Phap luat co tinh
bat budc chung

nudc dam bao
thuc hién bang
cac bién phap

ThS. Nguyén Thi Thay Hang - Vién

va duoc nha

cuong ché

https://fb.com/tailieudientucntt
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ThS. Nguyén Thi Thay Hang - Vién I

Thué la ngudn thu Muc dich: nu0i Chi c6 nha nudc
chu yéu ctuia nha dudng bo may m&i c6 doc quyén
nuéce nha nudc quy dinh cac loai

thué va thu thué

\ /

& A A 4

27
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ThS. Nguyén Thi Thiy Hing WQL
~2.4 Chtrc nang cta nha nwoc

Chire ndng ciia nha nwdée la phwong dién hoat dong chii yéu
ctia nha nwede nham thue hién nhitng nhiém vu dat ra cho nha
nuoc.

Chirc nang doi néi la nhitng mdt hoat déng chii yéu trong noi
bé dat nwéc nhwe: Bdo dam trdt tw an toan xa hoi, tran ap
nhirng phan tir chong doi, quan Iy cac linh vuee ciia doi song
kinh té — xa hoi...

Chure nang doi ngoai thé hién nhitng mat hoat dong cua nha
nudc trong quan hé voi cde nha nude trén thé gidi va cdc dan
toc khdc nhw: Phong thu dat nude, thiét lgp moi bang giao véi
cdac quoc gia khdc.

28

CuuDuongThanCong.com https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

ThS. Nguyén Thi Thiy Héang - Vién KE& QL+

Ban hanh van ban quy
» pham phap luat

Chinh pha = Uy ban = Quoc Hoi

Nhéan dan: st dung, tuan thu, thi hanh
phap luat

Cac co quan nha nudc va nguoi co tham
quyeén: to chirc va giam sét thuc hién

Thuc hién phap luat

Béo vé phap luat Toa an: Xét xur

29
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ThS. Nguyén Thi Thay Hang - Vién I

Chirc nang ctia Nha nuéc CHXHCN Viét Nam

* Chirc ning Kinh té
® Chtrc nang xa hoi

® Chtrc nang do61 ngoai

30
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ThS. Nguyén Thi Thay Hang - Vién KE& QL
, y \ \,\ o /&
2.5 Hinh thirec Nha nudc

Cach thire to chirc quyén luc
nha nudc
Hinh thic nha nudc la:

Phuong phap thuc hién
quyén luc nha nudce
Hinh thdc nha nudc bao gom , -
hai yéu t5 chii yéu: hinh thirc P i

chinh thé va hinh thirc cau trlic. /= =077= —Same =
Ngoai ra, ché d6 chinh tri cling "‘ = S 0
la mot yéu to anh hudng truc 5ot Sr - :
tiép téi hinh thire nha nudéc. '

31

CuuDuongThanCong.com https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

ThS. Nguyén Thi Thiy Hang - Vién K-

hé

g * Phan anh céch thirc thélnh lap va moi quan hé gitra cac co quan nha nudc cling nhu
thai do cua cac co quan ay doi vdi nhan dan.
1. Chinh thé quan chu: nguoi dimg dau duoc 1ap nén qua hinh thuc thira ké
2. Chinh thé cong hoa: co quan quyén luc cao nhat duoc lap nén théng qua bau cir

Céc hinh thirc chinh thé tinh dén thang
5/2010
Céng hoa tbng théng day du.
Cong hoa téng thdéng tén tai chire vij
tbng théng va tha twéng.
Nira cdng hoa tbng théng
Cbng hoa nghi vién
Quan cht 1ap hién nghi vién: vua
khong truc tiép diéu hanh dat nwéec.
Quan chu Iap hién nghi vién: vua tryc
tiép diéu hanh dat nwéc.
Quaén chu tuyét doi
Chinh thé ddc dang
Nhirng nwédc cé co quan 1ap hién tam
th&i ngwng hoat dong.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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ThS. Nguyén Thi Thay Hang - Vién I

“Chinh thé quan chu

Quan chu tuyét doi:
Quyeén luc tap trung trong tay ngudi dung dau

M5 hinh tiéu biéu ctia xa hoi phong kién
Vi du: Trung Quoc, Viét Nam, Nhat Ban thoi trung dai

33

CuuDuongThanCong.com https://fb.com/tailieudientucntt


http://vi.wikipedia.org/wiki/H%C3%ACnh:Qianlong1.jpg
http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

ThS. Nguyén Thi Thay Hang - Vién I

/Ch%ﬁhthé gua

* Quan chi han ché:

- Quyén luc tdi cao cua nha nudc duogc trao mot phan cho nguoi dimg dau nha
nudc, con mot phan dugce trao cho mdt co quan cao cap khac (nhu nghi vién
trong nha nudc tu san hoic hoi nghi dai dién dang cap trong nha nudc phong
kién). Chinh thé quan chii han ché trong cic nha nudc tu san goi 1a quan chu
1ap hién (quan chi dai nghyj).

- Vidu: Anh, Bi, Ban Mach, Canada, Tay Ban Nha, Luxemburg, Nhat Ban,
New Zealand....

o
TS N
3
= S
v N
:
)

n
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ThS. Nguyén Thi Thay Hang - Vién

¢ cong hoa

Chinh thé cong hoa c¢6 hai hinh thtrc chil yéu la cong hoa quy toc va cong hoa dan
chu.

Cong hoa quy toc:

L4 hinh thirc chinh thé trong d6 co quan dai dién do gidi quy toc bau ra.

Vi du: Nha nude Aten c6 dai, Nha nuée Cong hoa quy téc chu nd Spac,. ..

Thanh bang Aten Cé dai

35
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ThS. Nguyén Thi Thiy Hang - W QL

_Chinh thé cong hoa —
Cong hoa dan chu la hinh z“hd"c chinh thé, trong do
nguoi dai dién la do dan bau ra.

Puoc chia lam 2 loai:

Nha nuéc tu san : CH tong thong, CH dai nghi, CH
ludng tinh
Nha nudc XHCN: Céng xa Pari (1789), CM thang 10
Nga (1917), Cach mang dan tdc dan chu nhan dan
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CoOn

% % % ThS. Nguyén Thi WL
A Ve
& tony thong— = "

Nguyen tha quoc gia (Tong thong) do dan bau. Thuc té quyén luc ctia Tong thong
gidng mot Ong vua, nhung khong do thé tap truyén ngdi ma do bau ctr.

Tong thong vira 1a nguoi ding dau nha nudc, dai dién cho dat nude vé mit d6i noi doi
ngoai, dong thoi cling la nguoi ding dau chinh phi. Tong thong s€ bo nhiém cac
thanh vién cua chinh phu

Ap dung triét dé hoc thuyét Tam quyén phan lap.

Vi du: Hoa Ky, Han Qudc, Uruguay, Brazil, Afghanistan, Colombia, Indonesia, Iran,
Chile, Paraguay, Venezuela, Mexico, Nigeria, Philippines... MYV la dién hinh cho loai
hinh chinh thé nay.

Cong hoa tong thong: Nghi vién Nguyén thii qudc gia

Co quan lap phap va hanh \—l
phap do dan bau, doc lap

va khong chiu trach nhiém Chinh phu
1an nhau Nhan dan Nhan dan
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ThS. Nguyén Thi ThW QL
_Cong hoa dai nghi

Nguyén thu quoc gia (tong thong) do nghi vién bau. Nguyén tha quoc gia duge Hién
phap quy dinh rat nhiéu quyén han nhung thuc té khdng truc tiép tham gia vao cac
cdng viéc cua nha nudc.

Chinh phua duoc thanh lap tir dang chiém da s6 ghé trong nghi vién va chiu trach
nhiém trude nghi vién. Nghi vién ¢ quyén bat tin nhiém chinh phu (thanh 1ap chinh
pht méi) va nguoc lai chinh phii ¢6 quyén dé nghi nguyén thu qudc gia giai tan nghi
vién.

Vi du: P, Ao, Séc, Italia, Singapore, Nam Phi...

Cong hoa dai nghi:
Chinh phu chiu trach

nhiém trudc nghi vién

Nhan dan Chinh phi
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ThS. Nguyén Thi Thay Hang - Vién I

Wa fuong tin

: Cong hoa “luéqg tinh’,’ nghia 1a vira mang tinh chat cong hoa dai nghi, vira mang tinh
chat cong hoa tong thong.
Nguyén thu qudc gia do dan bau.
Nghi vién c0 q}lyén bat tin nhiém chinh phu va chinh phu ciing c6 quyén dé nghi
nguyén thi quoc gia giai tan nghi vién.
Vi du: Phap, Nga...

Cong hoa luong tinh: Nghi vién Nguyén thii quoc gia
Chinh phu vira chiu trach \ /
nhiém trudc Nghi vién vira Chinh phu

chiu trach nhiém truéc
nguyén thu quoc gia

Nhan dan Nhan dan
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ThS. Nguyén Thi Thiy Hang - w& QL

2.5.2 Hinh thirc cautrtic-hha nuée -

La su cau tao (t6 chtrc) Ijlhé nudc thanh cac don vi hanh
chinh lanh thé va tinh chat quan hé gitta cac b phan cau
thanh nha nudc vaoi nhau, gitra cac co quan nha nudce &
trung wong vai Cac co quan nha nudc ¢ dia phuong.

Co 2 loai:
Nha nuéc don nhat
Nha nudc lién bang
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ThS. Nguyén Thi Thay Hang w& QL

e e o
Mé’c don nhat

Cé chu quyén chung VIETNAM B
e Ry % £ Sapae %, pong  CHINA
Co6 lanh tho toan ven, thong nhat heb e e S
Phu Hanoi gy .. ,a.--* :Jr'
Cac bd phan hop thanh nha nuéc Laps T ekanal pa
khong cé chu quyén riéng G s
C6 1 hé thong co ‘quan thong nhat veniane 3 %
o Vinh Moc

tir trung vong dén dia phuong

C6é mot hé thong phap luat thong
nhat trén toan lanh tho quoc gia i, S

Sea
Coéng dan thuong c6 1 quoc tich CAMBODIA .,

5 Highlands @Nha Trang
Vi du: Viét Nam, Trung Qudc, Phap, P P e o g
Anh Ha Tien® ‘Mﬂm; :I?ngrgity @

200 km

% o Hus
THAILAND 2 Danang &
g ® Hoi An

® Dalat

Gulf of Delta-  |Saigon) 0
Thatland 0_=12Ermr'
& Lonely Planet
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hs, Ng‘M
, a nudce lién bang ’

1. Puogc thiét lap tir hai hay nhiéu
nha nudc thanh vién
2. CoOchu quyen chung nhung moi

nude thanh vién déu co chu
quyen riéng

3. CO0 2 hé thong cac co quan nha
nude (lién bang, nudc thanh
Vién)

4. CO0 2 hé thong phéap luat

5. Cong dan mang hai quoc tich

* Vi du: hién c0 khoang 28 nha nudc

lién bang nhu My, Duc Ao, An
b6, Mexico, Brazin,..

¢ Nha nudc lién bang cling €O thé
tan rd thanh cac quoc gla doc lap
nhu Nam Tu (1945 1992), Tiép
Khic (1969-1992) va Lién Xo cli
(1922-1991).
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ThS. Nguy&n Thi Thty Hang - Vién KE& QL

~ So dd hinh thirc nha nudc:

Hinh thirc Nha nu6c
Hinh thtc chinh thé [ Hinh thtrc cau tric J
Chinh thé Chinh thé Nha nuéc | | Nha nuéc
quan chu cong hoa don nhat lién bang

Quan chu
tuyét doi

Cong hoa
dan chu

Quan chu

, Cong hoa
han che

quy toc
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ThS. Nguyén Thi Thiy Hang - w& QL

2.5.3 Ché d6 chinh tri

Ché do chinh tri la tong thé cdc phwong phdp, cach
thire, phuwong tien ma co quan nha nuoc su dung dé
thuee hien quyén luc nha nuoc.

Ché d6 chinh tri ctia cac nha nuéc trong lich su rat da
dang nhung tuu trung lai thi ¢o6 hai loai chinh:

Ché d6 phan dan chu (ché d6 chuyén ché cua chi no
va phong kién, ché do phat xit)

Ché d6 dan chu (ché do dan chu quy tdc, ché do dan
chu tu san, ché d§ dan chu xa hd1 chu nghia).
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__ Phuong phap dan chu

La nhitng cach thuc hién quyén
luec NN, trong d6 dam bao dugc
dia vi lam chu cua nhéan déan d6i
voi quyén luc cua NN, thé hién
qua cac quyén cua nhan dan trong
viec hinh thanh bd may cua nha
nudc, tham gia vao cac hoat dong
cua NN, ki€ém tra, giam sat hoat
dong cua Bo may NN..

Tuong tmg la ché do dan chii; Ché
do dan chu chu no, ché d6 dan chu
Phong kién, ché do dan chu tu san,
ché do dan chu XHCN.

CuuDuongThanCong.com

ThS. Nguyén Thi Thay Hang - Vién I

https://fb.com/tailieudientucntt
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ThS. Nguyén Thi Thay Hang w& QL

“Phwrong phap phan dan chul

La nhirng cach thirc thuc
hién quyén luc NN trong d6
KHONG dam bao duoc
quyén tu do ctia cong dan,
nguyén tac NN thudc vé
nhan dan.

Tuong ung la ché do phan
dan chu (ché d6 doc tai
chuyén ché chu né; ché do
doc tai chuyén ché phong
kién.....)
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FIRRLC NNA NITGC VIO TN By, e
__«Hinh thite chinh thé: —

HP 1946: VNDCCH (pt diém giong voi Cong hoa Pai nghi va CH Tong
thong trude khi di dén két luan chinh thé HP 1946 1a gan giong véi CH
lrang tinh)

HP 1959: VNDCCH (Ché dinh nguyén thi qudc gia da thay doi ntn? Vai tro
lanh dao caia PCSVNIuc nay da duge ghi nhan trong 1i n6i dau cua HP)
HP 1980: CHXHCN ( Nguyén thu qudc gia tap thé = Hoi dong nha nudc,
Vai tro lanh dao ctia Bang duoc “luat hoa”)

HP 1992: CHXHCN (Vai tro 1anh dao cua Pang tiép tuc duoc khang dinh
tai diéu 4 HP, thira nhan sy ton tai cua hinh thic s hitu tu nhan, HDNN
tach ra thanh UBTVQH va Chu tich nuéc, HDBT duoc d6i thanh Chinh
phu, vai tro, trach nhiém ca nhan duoc xac dinh cu thé rd rang, ghi nhan 5
dic trung cta chinh thé Hp 1992)

HP 2013: giir nguyén

Hinh thtc cau trdc: Nha nuée CHXHCNVN 14 nha nuéc don nhat
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ThS. Nguyén Thi Thay Hang - Vién

2.6 Kiéu nha nwéec

° Kiéu nha nuoc la tong thé
cac dau hiéu co ban dac
thu cua NN, thé hi¢n ban
chat va nhirng diéu kién
ton tai va phat trién cua
NN trong mot hinh thai
kinh té - xa hoi nhat dinh.

® Lich str xa ho1 co bon kiéu
NN - ki€u NN chu no,
phong kién, tu san, xa hoi

?’Uf ﬂ’f ,,&\Pd&o “‘u-h ﬁ'u.d-*v J 3

? ~
Chu nghla. Bidosbeque Nano sale de Iu'u = (Ap Neoandagper 2af }
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ThS. Nguyén Thi Thay Hang - Vién I

= 55 noMAYNEA NUOC

B6 may nha nudc doi voi timg kiéu Nha nudc
B6 may nha nuéc Cong hoa XHCN Viét Nam
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ThS. Nguyén Thi Thay Hang - Vién I

P
Chwong 3: Nha nw&'c CHXHCN Viét Nam

- Poc gido trinh
- Lién hé tuong ung ting van dé Nha nuéc
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ThS. Nguyén Thi Thay Hang - Vié

én K& QL

rwong 4: Nhitng van deé

4.1 Ngudn goc ctia phap luat
4.2 Khai niém phap luat

4.3 Ban chat, chtrc nang va cac thudc tinh co ban cta phap luat
4.4 Céc mbi lién hé cua phép luat

4.5 Céc kiéu phép luat trong lich str

4.6 Hinh thirc phap luat

4.7 Quan h¢ phap luat

4.8 Thuc hien phap luat va giai thich phap luat
4.9 Vipham phap luat va trach nhiém phap ly
4.10 Y thirc phap luat va phap ché

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Quan diém
vé nguon goc
phap luat

l —Nguodn goc phap luat

PL I4 san pham séng tao
cua thuong dé

Phéap luat sinh ra nhu mot 18
tu nhién: “& dau co xa hoi,
& do co phap luat”

Quan diém Mac — Lénin: khi
nha nudc ra doi va phat trién
da dua ra cac quy tic mai dé
diéu chinh cac quan hé x& hoi
duoc goi la phap luat

CuuDuongThanCong.com

ThS. Nguyén Thi Thiy Hing - Vién KE& QL=

Phép luat ra doi va ton

tai gan lién v6i nha nude

va x& hoi co giai cap, la
san pham cua su phat
trién x& hoi vira mang

tinh khach quan (sinh ra
do nhu cau doi héi cia
xa hoi) vira mang tinh
chu quan (phu thudc y

chi nha nudc)
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/ Quy tac xtr su moi (hé thong van ban phap luat): Nhimg

quyét dinh do co quan nha nude ¢ tham quyén ban hanh,
duoc thé hién dudi hinh thic vin ban theo nhiing trinh tu,
tha tuc nhat dinh nham diéu chinh cac quan hé x& hoi mang
tinh bat budc chung va dugc nha nude dam bao thuc hién.

Tap quan phap: Tién 1&  phap:

nhitng quy tic xur
su do con nguoi
dit ra d¢ diéu chinh
hanh vi cua con
nguoi duge truyén
tr doi nay sang doi
khac tré thanh
nhitng xtr sy quen
thuéc duoc nha
nudc thira nhan la
phap luat.

ThS. Nguyén Thi Thiy Hang - Vién KT & QL

CuuDuongThanCong.com

https://fb.com/tailieudientucntt

Nhitng quyét dinh
hanh chinh hoac
nhitng ban an cua
toa an da co hiéu
luc phap luat, tro
thanh khuén mau
dé giai  quyét
nhiing vu viéc
twong tu.
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* Add clip “Bo luat Hinh thu”
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ThS. Nguyén Thij Thiy Hing - Vién =

Hé thdng quy tac x sw

Nha nw&c dat ra hoac thtra nhan

Nha nwdc dam bao thuwce hién

Piéu chinh cac quan hé x3 hoi

S S —
Phap luat la hé thong cac quy tac xi su do nha nudc dat ra hoac thira nhan
va dam bao thuc hién, nham diéu chinh cac quan hé xa hoi, hudéng cac quan
hé xa hoi phat trien theo y chi cta nha nudc.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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4.3 Ban chat, thudc |

tinh va chtre nang

Wt

-Phén anh y chi cua giai cap thong tri

\

-Pugc quy dinh bai diéu kién sinh hoat vat chat cia giai cap

thong tri

-Nang y chi ctia giai cap thanh y chi nha nuéc

-Cu thé hoa trong cac vin ban phap luat

-Thé hién khac nhau trong cac kiéu phap luat khac nhau

4

-

\

-Cong cu ghi nhan, bao vé loi ich ctia cac giai cap, tang 16p khac
- “nha nudc héa” nhitng nhu cau, doi hoi mang tinh khach quan caa
cac quan hé xa hoi co ban
- Cong cu diéu chinh cac quan hé x4 hoi, hanh vi caa con nguoi

-Quy pham phap luat xét dén cung 1a sy ghi nhan céch xt su hop 1y,
dugc da s6 ca nhan trong xa hoi thira nhan, phi hop véi s6 dong

Tinh dan toc, tinh ma, tinh nhan loai

CuuDuongThanCong.com
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ThS. Nguyén Thi Thay Hang - Vig

Phéap luat XHCN la mot hé thong quy tic xt su ¢d tinh thong nhat noi tai
cao, cao hon bat ky mdt kiéu phap luat nao khac, béi no dugc xay dung trén
co so cua quan hé kinh t¢ XHCN dinh huéng XHCN.

Thé hién y chi ctia giai cap cong nhan va déng dao nhan dan lao dong

Do nha nuéc XHCN — nha nudc dan chi, thé hién quyén luc déng dao cia
nhén dén lao dong ban hanh va dam bao thuc hién. Trong xa hoi chi co duy
nhat 1 hé thong phap luat. Chu yéu sir dung bién phap giao duc, thuyét phuc
bén canh bién phap cudng cheé.

C6 quan hé chat ché vai ché do kinh t&¢ XHCN; duong 16i, chu truong,
chinh sach ctua Bang; cac quy pham xa hoi khac.
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ThS.NgW
3.2 Thuoc tinh cua phapluat
-
o, )

Thudc tinh cua phap
luat la nhirng dau

hiéu dac trung riéng W Duoc nha
c6 cua phap luat dé Tinh xac \ Tinh quy A nudc dam
qua d6 phan biét dinh chit ché pham phé bao thuc
phap ludt vd&i cac vé mat hinh bién, bit hién bang
hién tuong xa hoi thire budc chung bién phap

khac nhu dao dte, cudng ché
tap quan, ton giao...,
|a sy biéu hién stc
manh, uy thé cua
phap luat trong hé
théng cac loai cong
G cu diéu chinh x4 hoi.

J
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ThS. Nguyén Thi ThW QL
~Bathuoc tinh ctia phap Tuj

NoOi dung cua phap luat phai dugc
thé hién dudi nhitng hinh thirc nhat
dinh, bang ngon ngtr phap ly rd rang,

chinh xac
1)
Tinh xac | Do nha nudc ban hanh hoac thira
dinh chat nhan
ché vé mit
hinh thirc

La diéu kién dé phan biét gitra phap
luat véi nhitng quy dinh ko phai la
phap luat

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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ThS. Nguyénrly“léng/ﬁM‘ZQL
/ Quy pham la té bao cua phap

luat, chtra dung nhirng thudc
tinh, khuén mau, mé hinh xu
su chung duoc xa hoi thira
nhan

2)Tinh quy.

pham pho o \

bién. bt - Quy pham phap luat dugc ap dung nhiéu lan, chi bi

N diéu chinh khi co quan nha nudc c6 thAm quyén huy
buoc chu bo stra doi, bd sung

-Quy pham phéap luat ko phai xuat phét tir 1 truong
hop cu thé ma 1 sy khai quéat hda tir rat nhiéu nhiing
truong hop c6 tinh pho bién trong xa hoi, lam cho
quy dinh phép luat co tinh khai quét cao, pho bién

-Trong cung 1 pham vi ko gian, thoi gian ma phap
luat tac dong thi bat cir ca nhan, to chirc nao cling déu
chiu su chi phoi cta phap luat, ko co ngoai 1€
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ThS. Nguyén Thi Thay Hang - Vién I

3) Buoc nha nudc dam bao thuc hién
bang bién phap cudng ché

Phap luat do nha nuéc
ban hanh hoac thira nhan
nén dugc dam bao thuc
hién bang stirc manh
cudng ché cia quyén lyc
nha nuéc, c6 nhu vay
phap luat mai tré thanh
quy tac xtr sy mang tinh
bat budc chung va 1a
cong cu hitu hiéu trong
, tay nha nudc dé quan ly

-Cuong ché mang tinh trimng xa hoi

phat

- Cudng ché ko mang tinh
trung phat

Cudng ché nha nuéc 13 st
dung sirc manh cuia nha
nudc dé budc cac ca nhan,
t6 chuc trong xa hoi phuc
tung y chi nha nudec.
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ThS. Nguyén Thi Thiiy Hang - Vién KT & QL

Chirc niing diéu chinh
433 - Tao diéu kign cho cdc quan h¢ xa hoi phét trién theo
chiéu hudéng nhat dinh.
- Phap luat lam nhiém vu trat tu hoa cac quan hé xa hoi
-Phép luat tdc dong dén hanh vi con nguoi

Chirc nang cua
phap luat la
nhitng phuong
dién (mat) tac
dong cua phap
luét t&i cac quan Chirc nang bao vé¢

hé x4 hoi quan - Bao dam trat tu hé théng cac quan hé xa hoi
: | - Quy dinh nhirng phuong tién nham muc dich bao vé cac
guan hé xa hoi

trong nhat ma
phap luat dicu
chinh, thé hién
ban qhét, diéu
ki?n \t@n_ Fai _th‘-fc Chtric nang gido duc
e s gl e -Téc dong to1 Y thirc va tam ly con nguoi
LRGBS Hinh thanh tu duy phap Iy va nhan sinh guan
phap 1y phi hop yéu cau phap luat
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ThS. Nguyén Thi Thay Hang - Vién I

4
A

—44.1Phap [uatva

quyét dinh

Kinh té Phap luat

tac dong trd lai

v Kién tric
Co so ha s
thuong tang

tﬁng
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ThS. Nguyén Thi Thay Hang w& QL

\\ —

441 Phéap luat va kinh té

Céac td chuc thiét |

che phap ly (lap Kinh té thay doi 9
phap, hanh phap, tu sy thay doi tuong
phap) chiu 4nh g trong hé thong
huéng tir ché do phap luat
: % klnh té N :
~ Tinh chat cua | 7 N
cac quan hé Phap luat suy cho
phap luat, mirc cung la biéu hién
d6 va phuong ve mat hinh thic
phap diéu chinh ph%%% nklilgf?%énol
phap luat ) // \\ L
' Suradoi, thay | /[ _ T Phap luat cAn
ddi, bo sung, Kinh té quyét phan anh dung
Lhoan thién phap | dinh nhitng van dé
luat ' kinh té
s
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ThS. Nguyén Thi Thiy Hang - Vle/nKT/& QL

441 -Phdp luatvakinhte

Phap luat tac
dong tro lai
kinh té

Tich cuc
(Phép luat phan anh day
du, kip thoi tinh hinh

Kinh té dat nude = thuc
day kinh té phat trién)

Tiéu cuc

(Phap luat phan anh
khﬁng ding, duoc xéy
dung qua cao hodc qua
thap so voi sy phat trién
kinh té éklm ham su
phét trién cua Kinh té)

Luc luong cam qqyén co |

CuuDuongThanCong.com

" Phap luat kich thich kinh 6

phét trién & mot s6 mat
nhung lai Kim ham Sur phat

trién Kinh té & mot sO mat
khéac

tu tudng, quan diém tién |

b6 = dua ra chinh sach

dang, phu hop = kinh te
phét trién

Vi du: Luat doanh
nghi€p, Luat pha san, |
phap luat linh dong phu
hop nén kinh té thi
truong. ..

Vi du: cam Dang Vién
kinh doanh, cam kinh
doanh karaoke..

VI du:phap luat ‘
trong cac thoi ky
qua do |

66
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ThS. Nguyén Thi Thay Hang - Vién

Chinh tri & toan bo hoat dong lién quan dén gianh, gif, to chirc
quyén luc.

moi quan h¢ bién chiing

Phap luat Chinh trj

mang tinh tryc tiép

l

Puong 16, chinh
sach cua Pang
cam quyén

Phap luat cta
nha nudc
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4.4.2Phap luat va chinh tr1 ThS. Nguyén Thi Thiy Hiing - Vien
\\
/

= * Chinh tri la khau trung gian dé chuyen tai nhirng nhu
cau, doi hoi ctia kinh té dén vai phap luat.

« Hé théng phap luat chiu anh hwéng | rat Ién béi hé théng
chinh tri cua quéc gia dé, dac biét déi vai cac nganh luat
nhw hién phéap, hinh s, hanh chinh

* Phwong hwéng phat trién cla phap luat cling do dwong
16i chinh sach cda lwc lwgng cam quyén chi dao, chinh
la do chinh trj chi dao

« Sw thay ddi ctia chinh tri sém hay muén déu dan dén sy
thay doi trong phap luét vi phap luat 1a mot trong nhirng
hinh thire thé hién dwong 16i, chinh sach ctia cac luc
lwong chinh tri cAm quyén trong dat nuéc

« PL ghi nhan yéu cau, ndi dung chinh tri ca giai cap
cam quyen

« Sy gan b6 mat thiét gitra phap luat véi nha nwéc chinh
la bieu hién sy lién hé gilra phap luat va chinh tri

« PL thé hién dweérng 16i chinh tri thdng qua viéc ghi nhan
cac chinh sach, muc tiéu cta lwc lwvong chlnh tri

* PL quy dinh dia vi thong tri cua lwe lwong cam quyén,
sw lién minh gilra cac giai cap tang |&p trong xa hoi

. DU’O’I hinh thirc phap luat, dwdng I0| chinh tri tré thanh
phd bién, c6 tinh bat budc chung dbi véi toan xa hoi va
duwgc bao dam thwe hién bang cac bién phap nha nuéc

68
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ThS. Nguyén Thj Thiy Héng - Vién KE& QL

m 1 d d\\ —
= A4 ap luat véoi dao duc
P lue : / DPao dac la mét hinh thai y \

thirc x& hoi, 1 tong hop
nhung quy tic, chuan muc
Pao durc 12 gi? nham hudng con ngu:m to1 _
' chan, thién, my chong lai cai
\ x4u, Cai ac.

!

o
Gidng nhau:

*Phap luat va dao dirc déu 1a mot hinh thai
y thitc x& hoi thudc kién trdc thuong tang,
cung diéu chinh hanh vi cua x& hoi, mang
tinh giai cap, tinh dan toc va tinh thoi dai.
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4.4.3Phap luat voi dao duc

ThS. Nguyén Thi Thiy Hang - W QL

/

__Tiéu-chi

e oauie

Phap-tuat

Vé ngudn gbc

Pao dirc xuéat hién truéc phap luat, 1a
nhirng quy tac hanh vi tén tai tw nhién
trong doi sébng xa hodi trén co s& mbi
guan hé gitra nguoi voi nguoi.

Phap luat xuat hién muén hon, 1a
nhirng quy tdc x& sy do nha nuéc
dat ra hodc thira nhan dé diéu chinh
cac quan hé xa héi.

Vé xu huwdng

Ludn cé sw danh gia, sang loc, tdy chay

Ludn luén dwoc stra dbi, bd sung cho

- Khéng thé can do dong dém dwoc, mbi
nguwdi c6 thé c6 mot quan niém khéc
nhau vé dao duc.

van dong cla dw luan xa hoi phu hop
V& pham vi|Pham vi diéu chinh réng hon. Diéu chinh nhixng quan hé xa hoi co
diéu chinh - : ban, quan trong, mang y nghia qubc
bieu chinh cac moi quan hé xa hoi trén | . q, e : g\y < q
A A AN Ay 2 gia. Vi du: quy dinh, trinh tw thu tuc
co s& tinh cam, luan ly xa héi, vi du: tinh | ™, . ey o
2 A o giai quyét cac vu viéc...
ban, tinh yéu, sw giup d& lan nhau ...
Vé hinh thirc, | - Thwdng dwoc thé hién qua ca dao, tuc | Pwoc quy dinh bang diéu tiét, cha
mic dd thé | nglr, théng qua cdm xic, quan niém, | yéu thé hién trong cac diéu luat, cac
hién chuan muyec |a céi tam & doi quy pham rd rang thé hién quy tac xo

sy ma nha nuwéc dat ra yéu cau moi
nguw®i phai tuan theo.

- Ludn dwoc thé hién mot cach rd
rang, chinh xac, dam bao 3 thudc tinh
co ban, tao nén mdt hé théng phap
luat théng nhét, chat ché.

Phuwong phap
bao dam thuc
hién

Kich thich ndi tam, dwa vao strc manh
clia dv luan xa hoi, trén co sé cac diéu
cdm ky, cac 18 nghi tén gido nguyén

thy
JLDU mnq'f!w Cong.com

Puwoc ddm bao thwc hién bang cac
bién phap cudng ché cia nha nuwdc,
can cr vao thoi han, thoi hiéu, cac
ché tai, mirc d6 vi pham... ©

/Ab.com/TailiSudi entuent



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

ThS. Nguyén Thi Thay Hang - Vién KE& QL

— 444 Phap luat voi nha nusc

Moi quan hé bién chimg, tac dong qua lai 1an nhau, phu thudc 14n nhau nhung van
dam bao tinh doc 1ap tuong ddi

La 2 yéu t6 thudc kién trlc thuong tang, chiing c6 cuing nhitng nguyén nhan, tién dé
x& hoi cho sy hinh thanh, van dong va phat trién

Nha nude va phép luat 12 2 hién tugng khong thé ton tai thiéu nhau, 1 tién dé cia
nhau

Ban chat cua luat phap phan anh ban chat cuia Nha nude dit ra nd. Nha nude kiéu nao
thi phap luat kiéu do.

Nha nudc ban hanh hay thira nhan phap luat nhung nha nudc lai phai tén trong phap
luat, dat minh dudi phap luat. NN ban hanh PL phai tinh dén sy chi phéi cua cac nhan
t6 kha nhu cac van dé vé mit kinh té, chinh tri, xa hoi, ko thé ban hanh PL tdy tién
theo y cha quan cua minh

Viéc hoan thién bé may nha nude phai song song véi viéc hoan thién phap luat

Phap luat 14 cng cu sic bén nhat trong quan ly x4 hoi cua Nha nudce
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ThS. Nguyén Thi Thiy Hang - Vién K

4-45Phap luat va cac quy pham X& hoi Khac -
v

(D

Phap luat va phong tuc, tip quan

- Phép luat tién bo s& anh hudng tich cuc dén tap quan. Nguoc lai phap
luat lac hau s€ anh hudng xau dén tap quan.

- Phong tuc, tap quan tién bd c6 gia tri chung duoc phap luat thira nhan.
Phong tuc, tap quan lac hau dugc phap luat diéu chinh

J

oL

9

(D

Phap luit va quy pham ciia Cac to chirc Xa hoi

Quy pham cua cac to chirc x& hoi nhu céng doan, doan thanh
nién, hoi phu nit... chi diéu chinh nhitng quan hé x& hoi trong noi
bd cua mdi to chirc, ching chiu su chi phdi cua phap luat, phai
phu hop va khéng dugc trai véi phap luat vi phap luat mang y chi
chung cua nha nudc. Mit khac, quy pham cta cac t6 chic xa hoi

cling c6 nhirg anh hudng nhat dinh ddi véi phap luat.

—/
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La tong thé cac ddu hiéu co ban ctia phap luat
thé hién bdn chat giai cdp, vai tro xd héi va
nhitng diéu kién phdt sinh, ton tai va phdt trién
ctia phap luat trong mot hinh thai kinh té xa hoi
nhat dinh.

Su thay thé cac kiéu phap luiat
« Thé hién qua trinh tién héa cta xa hoi,
* Puoc thuc hién béng mot cudc cach mang

» Kiéu phap luat sau bao gio mang tinh ké
thira kiéu phap luat ct
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Phap luat
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Phap luat chu né

Cong khai bao vé, cung co
quyén tw hiru chu nd

Bao vé ach thong trj vé CT, tw
twéng cua giai cap chu nd

Quy dinh, cung co tinh trang
bat binh dang trong XH,
ngwoi gia tredng

Hinh thirc mang nang dau an
ctia QPXH cua ché dd CSNT

CuuDuongThanCong.com

Phap Iluat phong kién

Bao vé ché d6 tw hiru clia
giai cap phong kién

Bao vé che dé dang cap va
dac quyén cua giai cap phong
kién

Hop thirc hda bao lwc va sw
chuyén quyén tly tién cua
GCPK

Quy dinh nhirng hinh phat rat
tan bao

Chiu anh hwéng Ién cua ton
gido, dao dirc

Hinh thirc tan man, khéng
thdng nhat

https://fb.com/tailieudientucntt
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Phap luat tw san

Phap luat Viét Nam XHCN

B&o vé ché dd tw hiru tw san
Lan déu tién xuat hién khai
niém “cong dan”, quy dinh cac
quyén tw do dan chd

Tuyén b6 nguyén tac tw do
hop dc“mg

Nguyén tac phap ché 1an dau
tién dwoc thé hién

Van ban phap luat tw san rat
phat trién ca vé ndi dung va
ky thuat 1ap phap

« Mang tinh nhan dan sau sac

 Tao hanh Iang phap ly cho sv
phat trlen nén kinh te hang
hoa nhiéu thanh phan

« Tinh cw&ng ché mang noi
dung moi

« Quan hé mat thiét v&i cac
QPXH khac

* Hinh thtre: PLVN phan chia

thanh cac nganh luat,
VBQPPL la ngudn chu dao

CuuDuongThanCong.com
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ThS. Nguyén Thi Thay Hang - Vién

<
e
qqqqqqqqq

/46 Hinh thirc cua phap luat

- Dung dé chi ranh giéi ton tai cla
phap luat trong h¢ thong cac quy
pham xa hoi

- L3 hinh thirc biéu hién ra bén
ngodi cua phap luat

- La phuwong thirc ton tai, dang ton
tai thirc té ctia phap luat

A
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P —
Hinh thic phap luat
Phan loai

Hinh thirc bén trong
(Hinh thirc noi tai)

Hinh thac
phap luat

CuuDuongThanCong.com

‘\\

ThS. Nguyén Thi Thiy Hing —E«%IT/& QL

@ )

- C4cC yéu t6 cau thanh hé

thong phép luat

- Bao gom:

1. Cac nguyén tic phap
luat

2. Cau tric phap luat

Hinh thirc bén ngoai
(Nguon phap luat)

(

A N A

dang ton tai trong thuc té cua

cac quy pham phap luat

- Bao gom: Tap quén phap,

tién 1¢ phéap, vin ban phap

luat

-Ngoai ra: quy pham ton giao

(phap luat dao Hoi), hoc

CI thuyét, tu tuong, quan diém
~/ phap luat <

https://fb.com/tailieudientucntt
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4.6.1Cau trac clta phéap luat

Hé thong
phap luat

Nganh
luat

Ché dinh
phap luat

\

|
|
|
\
\ |
| |
\ |
| "’
- \ /
= \\.‘ /
:.\ /
\ /
|
\

Quy
pham |
phap luat
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ThS. Nguyén Thj Thay Hang - Vién KT & QL

Hé thdng phap luat

o L& mot chinh thé thong nhdt cau thanh bai cac nganh
luat, c&c ché dinh phap luat khac nhau diéu chinh
nhitng linh viee, NhOM quan Aé xa hgi cung loai (cung
ndi dung, dac diém, tinh chét) dat trén co sé nhiing
nguyeén tac thong nhat ctia mot quoc gia.

e Vi du: Hé thong phap luat XHCN, tu san, Common
Law, Civil Law,...

80
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Vé Cau tric bén trong: hé théng
phap luat duoc hop thanh tir cac
quy pham phap luat, ché dinh
phap luat va nganh luat

Co so
cho viéc

xay
dung va
hoan

thién

Vé Hinh thire: hé thong phap
luat duogc cau thanh tir cac van
ban quy pham phap luat

CuuDuongThanCong.com

https://fb.com/tailieudientucntt
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ThS. Nguyén Thi Thay Hang - Vién I

/ ¢ thong cac quy pham phép luat diéu chinh cac quan hé xa hoi trong

mot linh vuc nhat dinh véi nhitng phuong phap diéu chinh nhat dinh.

Doi tugng dicu
— P chinh [
Can L phe\m \ Binh dang thoa
dinh cac nganh 2 hua
luat | Lo
L : J Phuong phap .
di€u chinh q ‘ |
L | Quyén uy phuc
tung

82
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ThS. Nguyén Thi Thay Hang - Vién

Nganh Tua

ong nge‘mh luat Viét Nam (theo cach phan chia truyén thong)

LUAT NOI DUNG PHAP LUAT LUAT HINH THUC
QUOC GIA

Nganh Luat Nganh Luat — —
hién phéap hanh chinh Nganh Luat to t‘-ng
. " dan su
Nganh Luat > \
hinh su Nganh Luat t6 tung

Nganh Luat L hinh su )
kinh té 4 )

Nganh Luét t6 tung

Nganh Luat . . ‘ ,
Hon nhan gia | T eanh Luat bat _ hanhchinh
! dai
dinh
Nganh Luat tai Nganh Luat
chinh ngan hang

Cong phap quéc té PHAP LUAT Tu phap quoc té

QUOC TE

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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ThS. Nguyén Thi Thay Hang - Vién I

/,_
~ Ché dinh phap luat
o L& hé thong cac quy pham phap luat diéu chinh cac quan hé xa
hoi cling loai co méi lién hé mat thiét véi nhau trong ciing mot
nganh luat.
e Vi du: Luat hinh su c6 cac ché dinh nhu hinh phat, c4c tdi xam
pham an ninh quéc gia...

https://fb.com/tailieudientucntt
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ThS. Nguyén Thi Thay Hang - Vién I

Quy pham phap luat

&)

CD Quy pham phdp luat 1a nhitng quy tdc xit sw c6
tinh chdat khuén mau, bdt buéc moi chii thé phdi
tudn thu, duoc biéu thi béng hinh thtc nhat
dinh, do nha nuéc ban hanh hoac thua nhan,
duoc nha nuéc bao vé bang cac bién phap cudng
ché ctia nha nuéc nham muc dich diéu chinh céac
quan hé xa hoi

vy
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ThS. Nguyén Thi Thiy Hang - Vién KE& Q]

- “t& ba0” ctia phap luat
- Mot dang quan hé xa hoi

e Thé hién y chi ctia nha nuéde, 12 ménh 1énh cta nha nudce

« CO tinh phé bién, bit budc chung

« Pugc thé hién dudi nhitng hinh thirc nhat dinh, dam bao tinh
xac dinh chat ché vé mat hinh thac

*Duoc nha nudc ban hanh hoac thira nhan va bao dam thuc hién

S GRNR W

86
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Cong thire chung: “Néu ... thi ... ma khac thi s&...”
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(Hoan canh ap
dung?)

QUY PINH

ThS. Nguyén Thi Thay Hang - Vién
7

A

N
Xac dinh moi trwong tac dong ciia QPPL
Néu dia diém, thoi gian, chii thé, diéu ki¢n, hoan cdnh, tinh
huong thuc té cua QPPL
Phan logi: Gid dinh xac dinh va Gid dinh twong déi
v

\ A A A ” \
La yéu to trung tam cua QPPL
N&u quy tdc xi si Ma chii thé phdai tuan theo
Phan logi: quy dinh cam, quy dinh bat bude, quy dinh cho phép —
giao quyén, quy dinh tuy nghi

v

L& hdu qud bat loi ma chii thé phai ganh chiu khi vi pham phéap A
luat

Neu nhitng bién phap tac déng ma nha nudc di kién ap dung doi
voi chu the khong thuc hién dung phan quy dinh

Phan logi: ché tai hinh phat, khdi phuc, phii dinh phap ludt, tuyét
doi, twong doi, lwa chon, hinh su, dan su, ... gé/
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, ThS. Nguyén Thi Thuy Hang - Vié
e

hap lua

>

Wl hren-gquy pl

/ Gii ché tai
(ché tai dugc
dé & cuoi
van ban hoac
1 van ban

khac)

Truc tiép (day
du ca 3 bd
phan)

Quy dinh an

i Vién dan mau
(cuoi quy pham
thuong €O cau
“theo quy dinh
cua phap luat)

Luuy: - Phan biét QPPL va diéu luat
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ThS. Nguyén Thi Thay Hang - Vién

oal

S

e Cian ctr vao nganh luat: QPPL nganh luat Hién phap, hanh chinh, hinh su,...
* (Can cu theo noi dung QPPL.:

QP diéu chinh

« Quy dinh quyén,
nghia vu cua
nhitng nguoi tham
gia trong cac guan
hé xa hoi

Diéu chinh cac
hanh vi hop phap
cua con ngu:oi
Gom QP bat budc,
QP cam doan, QP
cho phép

CuuDuongThanCong.com

QP bio vé

 La quy pham Xac
dinh cac bién phap
cudng ché mang
tinh nha nuéc doi
v&i hanh vi vi
pham phap luat

« Thé hién thai d6

tieu cuc cua nha
nude doi véi hanh
Vi Vi pham phap
luat

QP chuyén mon

« Laquy pham ma
ndi dung cua
chling gdbm nhitng
quy dinh nham bao
vé hi¢u lyc cua cac
quy pham diéu
chinh

« Gom: QP dinh

nghia, QP tuyén
bo, QP xung dot

90
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ThS. Nguyén Thi Thiy Hang - W QL
/V

Xac dinh cac bd phan cua QPPL sau:
“Ngudi nao thay nguoi khéac trong tinh trang nguy hiém dén tinh
mang , tuy c6 diéu kién ma khéng ctru gilp, dan dén hau qua
nguoi do chét thi bi phat canh cdo, cai tao khong giam giit dén hai
nam hoic phat ti tir ba thang dén hai nam” (Piéu 102 BLHS)
“Trong truong hop ngudi duge cap dudng mot 1an 1am vao tinh
trang kh6 khan tram trong do bi tai nan hodc mac bénh hiém
nghéo ma nguoi da thuc hién nghia vu cap dudng c6 kha ning
thuc té dé cap dudng cao hon, thi phai cap dudng bod sung theo
y8u cau cua nguodi dugc cap dudng”. (Piéu 19 Nghi dinh
70/2001/ND-CP)
“Ngudi hoc cac chuong trinh gido duc dai hoc néu duoc hudng
hoc bong, chi phi dao tao do Nha nuéc cap hodc do nude ngoai tai
trg theo hiép dinh ky két vai Nha nude thi sau khi tot nghiép phai
chap hanh sy diéu dong lam viéc c6 thoi han cua Nha nudc;
truong hop khong chap hanh thi phai boi hoan hoc bong, chi phi
dao tao” (Diéu 87, Luat gi4do duc 2005)

o1
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Van ban phap luat

e La van ban do co quan nha nudc
hoac ngudi co tham quyén ban hanh
theo nhirng trinh tu va thu tuc nhat
dinh

e \Van ban phap luat gom 3 dang:

- O e o,
VBPL COo SO Van bdn can cu cho VBPL
chu dao quy pham ca biét
phap luat
\ w N / o ]



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

ThS. Nguyén Thi Thay Hang - Vién I

/
VBPL chu dao

Do co quan nha nudce ban hanh

Pé ra nhirng duong 16i, chu truong, chinh sach, nhiém vu 16n
co tinh chinh tri phap ly cua quoc gia va dia phuong

VAN BAN PHAP LUAT

94
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ThS. Nguyén Thi Thay Hang - Vién I

VB 4p dung QPPL (VBPL c4 biét)

Do co quan nha nude hoic ngudi 6 tham quyén ban hanh
Cin ctr VAo van ban quy pham phap luat dé ban hanh va giai
quyét nhitng vu viéc cu the, truong hop cu thé

95
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ThS. Nguyén Thi Thay Hang W QL

¥ - 2 Vs A s
——— Van ban quy pham phap luat
Dinh nghia
- La hinh thire thé hién cac quyét dinh phap luat
- do co quan nha nudc ¢6 tham quyén ban hanh s
- theo trinh tu va thu tuc nhit dinh Van ban
- chira dung nhitng quy tac xir sy chung quy pham
- nham diéu chinh 1 loat quan hé x4 hoi nhat dinh phap luat

- dugc &p dung nhiéu lan trong thuc tién doi song
Viéc ap dung khéng lam cham dirt hiéu luc cua VBQPPL

Phén loai:

Vin ban luat: do Qudc Hoi ban hanh, bao gom:
Hién phép va cac bo luat

Vian ban dudi luat: do cac co quan nha nudc
c6 tham quyén ban hanh

Cac van ban luén 12 VBQPPL: Hién phap; Luat; Phap 1énh; Nghi dinh; Thong tu

96

CuuDuongThanCong.com https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt



http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

Van ban luat

- 14 van ban QPPL do Qudc héi ban hanh.
- ¢6 gia tri phap ly cao nhat

Hién phap = cogiatri ™ - luat dan sw
phap ly cao nhat - luat doanh nghiép

- luat thwong mai,...

Cac dao luat, bo luat:

7O 8 LM USIA - BueH Any iyl ugAnbN 'Syl
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Van ban dudi luat

L Phap Iénh,
NQ cua T > )
~ | Lénh, QDb cua
Quyét dinh, UBTVQH { CTN
chi thi cua
UBND LNghi dinh ctia
- — CP
Nghi quyét
cua HODND - .
L Quyeét dinh
cuaTTG
VBQPPL |
lién tich —
'/Th()ng tw cua
P Y Bo trwong,
Quyét thu trwdng co
qllrllbl'ﬁlul\la guan ngang
[ Théngtw | [ Nghi - BO
cua CA quyét
TANDTC, cua
VT HDTP

VKSNDTC ) . TANDTC

ongThanCong.co

om/tailieudientucntt
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ThS. Nguyén Thi ThUy Hang - Vién KT & QL
Phan loai cac dang van ban sau:

Thé sinh vién

Nighi quyét cia HDND TP. Ha Néi vé phat trién du lich
Hién phap 2013

Nghi quyét PH Pang IX

Quyét dinh budc thoi viéc dbi vai anh A

Ban an cua TAND Tp. HN tuyén an N.V.A

Diéu 1&¢ Poan TNCS HCN

Luat HN va GD nam 2000

Phéap 1énh ngudi cao tudi

G = w0 M E

ich hoc tap
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Hiéu luc cua VBQPPL

La pham Vi tac dong ctia VBPL d6, bao gom gidi han vé khong gian, thoi gian

va d6i tuong phap luat

Hiéu lwc theo Hiéu luwc theo
théi gian khong gian

(i) La thoi diém phai

sinh va cham dut

hiéu lwc clia van La gidi han pham vi
ban |&anh tho ma van ban

quy pham phap luat | do co hiéu lwc

(i) Hiéu lwc hoi to

(iii) Nguyén tac ap
dung

CuuDuongThanCong.com

Hiég lwe theo
doi twong

Ap dung doi voi tat ca
ca nhan, t6 chc thudc
doi twong diéu chinh
cua VBQPPL

https://fb.com/tailieudientucntt
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4,7  Quan hé phap luat

QHPL la hinh thtc phap 1y ctia cac quan hé xa hoi, xuat
hién khi cac quan hé xa héi dugc mot quy pham phap
luat twong ung diéu chinh va cac chu thé tham gia vao
cac quan hé phap luat ndy déu c6 nhitng quyén va
nghia vu phap ly da duoc quy pham phap luat do6 du

l1éu.
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—

Sw kién phap ly

o
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PHAN BIET QHPL vA QHXH

Ludn ton tai khach quan Thudc pham tril chu quan, xuyat
hién trén ‘co so y chi cua nha
lam luat

Puoc nhiéu khoa hoc xa hdi La doi tugng nghién ctu cua

khac nhau nghién cuu Khoa hoc phap ly

.a noj dunctg vat chat ciia quan La hinh thirc phap. 1y ciia qugn

h¢ phap lua hé xa hoi, xuat hién dyoir tac
dong diéu chlnh cua CaC quy
pham phap luat.

Co val tro quan tron lam trat
tu’ hoa cac quan_, e Xa h01
hudng nd phat trign phu op
VOl Yy dlnh cua nha lam Tuat.

uuuuuuuuuuuuuuuuu com/tailieudientucntt
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4.7.1D&c diém cua QHPL

Mang tinh y chi

Chiju sw chi phdi cia co s& kinh té

N Chu thé QHPL mang quyén, nghia vu phéap Iy
ma QPPL dv kién trwdce

Puwoc bao dam thwe hién bang nha nwéc

Mang tinh xac dinh cu thé

1078 I USIA = BueH Any L iyl ugAnBN "SUL
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4.7.2Co cau cia QHPL

Quan hé phap Iluat hinh thanh khi cé sw xuat hién cua sw
kién phap ly @

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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Chu thé ctia QHPL

Chu thé quan hé phap luat la
nhirng ca nhan va t6 chirc c0 nang
luc chu thé.

Nhing c& nhan va to chirc nay la
nhitng nguoéi €0 kha nang trd
thanh cac bén tham gia quan hé
phap luat c6 dugc C4C quyén chu
thé va nghia vu phap Iy trén co so
quy pham phap luat.
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Nang lwc phap luat Nang Iwc hanh vi

(PK can) (DK du)

O % L USIA - BueH AnyL iyl ugAnbNSyUL

e Lakha nang 1 ca » La kha nang cua ca

nhan hay t6 churc nhan hoac to chuc

c6 duoc nhirng dugc nha nude thira
quyén va nghia vu nhan, bang ,hanh Vi
phap ly do phap cua minh xac lap va
luat quy dinh thuc hién cac quyén

va nghia vu phap ly
tham gia vao cac
QHPL, cling nhu
doc lap chiu trach
nhiém v€ nhitng
hanh vi ciia minh

NS S N Py
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CHU THE QHPL
CA NHAN
Gom: céng dan nudce sé tai, cong dan nude ngoai va

ngudi ko ¢6 qubc tich dang cdng tac, 1am in, sinh séng
tal nudc so tal.

Pé tro thanh chu thé QHPL, ¢4 nhan phai c6 dia NLPL va
NLHV

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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CHU THE QHPL

TO CHUC
Ning luc phap luat va NLHV cua t6 chtrc xuat hién dong
thoi & thoi diém to chire d6 dugc thanh 1ap hop phap
hoac dugc cong nhan hop phap va mat di khi t6 chuc ay
cham duat sy ton tai trong cac truong hop nhu giai the,
pha san, chia tach, sap nhap
Nha nudc
Phap nhan — Tu cach phap nhan

10 % LY USIA - BueH Anyl iyl ugAnbN ‘SyL
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TO CHUC CcO TU CACH PHAP NHAN

y

Co tai san doc lap, chju trach nhiém
bang tai san do

o

-

Nhan danh minh tham gia cac QHPL
mot cach déc lap

o
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No6i dung cua QHPL

N&i dung QHPL chinh Ia quyén va
nghia vu cla chd thé khi tham gia
QHPL.
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Quyén chu thé 1a kha nang x& sw cua chu

thé dwoc phap luat cho phép trong QHPL

La kha nang cua chu
thé dwoc hanh déng
trong khuon khd do
phap luat quy dinh
trwoc

yeu cau cac chu thé ‘
lién quan thyc hién_

nghia vu (thuc hién day

du nghia vu cua ho
hodc cham dut nhimng
hanh vi can trd) nham
dam bao viéc thyc hién
quyén chu thé cua
minh.

Kha nang cua chu thé
y€u cau co quan nha
nudc co the}m quyen

bao v€ quyén, lo1 ich

cuia minh, bang cach
thuc hién sy cu’ong ché

can thlet d6i véi bén

kia dé ho thuc hién

nghia vy trong truong
hgp quyén cua minh b1
vi pham

o
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Nghia vu phap ly

L iyL ugAnbN sSyUL

La cach xtr sy ma nha nudc bat budc cha thé phai tién hanh theo =

quy dinh cta phap luat nham dap ung viéc thuc hién quyén cia &
chu thé khac

Pic diém ciia nghia vu phap Iy

+ Chu thé bat budc phai thuc hién nhiing
xtr sy nhat dinh do phap luat quy dinh

+ Cach xtr sy nay nham dap tng quyén
ctia chu thé kia

+ Puoc dam bao thuc hién bé‘ing cudng
ché nha nude

+ Chu thé phai chiu trdch nhiém phap ly
khi ko thuc hién nghia vu

TO % DT u”In - BueH
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o

Khéch thé cia QHPL

Khach thé ctia QHPL la nhitng gi ma QHPL d6
hudng td1 va cac bén tham gia mong muon
dat duoc nham théa man cac loi ich va nhu

cau ctia minh khi tham gia QHPL

10 %8 LY USIA = BueH Any L iyl ugAnBN "SUL

A

Huéng téi: Hanh vi ciia chu thé
Loi ich tinh than
Loi ich vat chat
Gié tri xa hoi

Khach thé cia QHPL phan &nh loi ich cta chu
thé. Khach thé 1a yéu tb thlc day chu thé tham
gia QHPL. Sy quan tdm nhiéu hay it ctia chi thé
QHP dbi v6i khach thé 1a dong luc thic day su
phét sinh, ton tai hay chdm dit QHPL.

\_ /

CuuDuongThanCong.com https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

4.7.3 CAN CU PHAT SINH QHPL

QHPL phét sinh, thay d6i hogc cham dut dudi tac dong
cua 3 ycu to: QPPL, chu thé, su kién phap ly

QPPL tac dong toi cac QHXH nhat dinh va bién chiing
thanh QHPL.

QHPL cling ko thé nay sinh néu ko ¢é chu thé

QPPL ciing chi cd tpé lam nay sinh QHPL gitta cac chu
thé néu duogc gan lién vai su kién phap ly

TO 8 I WA = BueH Any L iyl ugAnBN SyL
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S kién phap ly

~

/Nhﬁ:ng su kién thuc té (diéu kién,
hoan canh, tinh hudng ctia doi song
thuc t€) mMa su xuat hién hodc mat
di cta chung sé lam phat sinh, thay
d6i hay cham dat QHPL

\_ /
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SU KIEN PHAP LY
PHAN LOAI

Can ¢t vao sb lugng SKPL va moi quan hé gitra chiing
trong viéc lam ps, thay doi, cham dat QHPL: Su kién
phap |y don gian va SKPL phurc tap (dk don gian va can
nhiéu dk)

Can ct két qua tac dong cua SKPL doi vai QHPL: SKPL
phat sinh— SKPL thay doi— SKPL cham dit

Pho bién nhat & cach phan loai cin ¢t theo tiéu chuan y
chi, SKPL dugc chia thanh sy bién va hanh vi.
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La nhirng sw

nguoi

hop phap

(&

kién xay ra thong
gua y chi cua con

- GOm: hanh ddng,
khong hanh déng,
hop phap, khong

J

Sw kién

phap ly

- la nhirng sw kién
phat sinh k phu
thuéc hoac ko truc
tiép phu thudc vao
y mudn chd quan
cla con nguoi
nhwng cling lam
phat sinh, thay doi
cham dit 1 QHPL

<

o
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4.8 THUC HIEN PHAP LUAT

4.8.1 Khai niém

“Thwe hién”: bang hoat déng
lam cho tré thanh sw that
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4.8.1 KHAI NIEM

DAU HIEU CUA THUC HIEN PHAP LUAT

Hanh vi xac dinh hay x( sw thyc t&

Hanh vi hop phap

Hanh vi ctia chi thé c6 nang luwc
hanh vi

Q)
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HANH VI NAO SAU PAY LA THUC HIEN PHAP LUAT?

A (18 tudi) két hon véi B (17 tudi)

C ndp thué thu nhap ca nhan

D khéng di vao dwdng ngwoc chiéu

E cb y gay thwong tich cho G

uongThanCong.com https://fb.com/tailieudientucntt
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4.8.1 KHAI NIEM

PINH NGHIA

Hanh vi thuc hién phap luat la
nhitng x sy (hanh dong hoac
khdng hanh dong) cta cac chu thé
phap luat (cac c& nhan, to chirc)
phl hop véi nhitng yéu cau cua
cac quy pham phap luat, co ich
cho xa hoi, nha nuéc va ca nhan.

&

Thwec hién phap luat la qua trinh hoat
ddng co td chirc ma céc chad thé phéap luat
bang hanh vi cia minh thwc thi cac quy
dinh phap luat trong thwc té déi song.

- N p '

-

o)
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4.8.2 CAC HINH THUC THUC HIEN PHAP LUAT

p

Chap hanh

Str dung
phap luat

phap luat
N
e Ty
Tug?\n thu Cac hinh thue
phap luat thuc hién phap
luat

Ap dung
N phap luat
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4.8.2 CAC HINH THUC THUC HIEN PHAP LUAT

TUAN THU PHAP LUAT ”

C

Thuwe hién nhirng quy pham phap luat mang
tinh chat ngan cam bang hanh vi thu déng,
trong d6 chu thé phap luat kiém ché khéng
lam nhirng viéc ma phap luat cam

Quy pham cam doan
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4.8.2 CAC HINH THUC THUC HIEN PHAP LUAT

SU DUNG PHAP LUAT

(rhl_J’C hién nhirng quy dinh vé

quyén cha thé cua phap luat, trong
do cac chu thé phap luat cha déng,
tw minh quyét dinh viéc thwc hién
hay khong thwe hién diéu ma phap
luat cho phep

% k_)

Quy
pham
trao
quyén
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4.8.2 CAC HINH THUC THUC HIEN PHAP LUAT

AP DUNG PHAP LUAT

o

Nha nwdc théng qua cac co quan co thdm quyén
hodc nha chirc trach tdé chlc cho cac chud thé thuc
hién nhirng quy dinh ctia phap luat mot cach day du
va nghiém chinh.

(B

- 0@»@.\\ Deeree |

L
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DINH NGHIA

o

®

Ap dung phap luat 1a hoat ddong mang tinh to
chirc, thé hién quyén luc nha nudc, do cac co
guan nha nudc c¢6 tham quyén hodc c& nhan
c6 tham quyén thuc hién theo thi tuc, trinh tu
do phap luat quy dinh nham ca biét héa quy
pham phap luat hién hanh d6i véi ca nhan, co
quan, t6 chirc cu thé trong trudng hop cu thé

>
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Ap dung
phap luat

CAC TRUONG HQP AP DUNG PHAP LUAT

CuuDuol

ngThanCol

Khi guan hé phap luat chua hinh thanh neu thiéu su can
thiép cua co quan nha nudc ¢d tham quyén

khi co tranh chap vé quyen va nghia vu phap ly ma cac
chu thé khong tu giai quyét duoc

bén tham gia nhung quan h¢ phap luat quan trong, lién
quan dén loi ich quoc gia hoac nha nuéc nhan thay can
thiét phai tham gia vao mot SO quan h¢ phap luat cu thé
vo1 muc dich kiém tra, giam sat nham bao dam ding

dan cua hanh vi cac chu thé
| 3

Khi c6 vi pham phap luat x4y ra va nha nudc thay can
ap dung ché tai (cac bién phap cudng ché) d6i nhirng
nhitng ca nhan, t6 chirc vi pham phap luat

khi nha nudc nhén thiy cin kiém tra hoat dong cta cac

, .
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DAC BIEM CUA AP DUNG PHAP LUAT

Chi dugc tlen hanh boi co quan nha nudc o
tham quyén hodc ¢4 nhan c6 tham quyén

Pugc tién hanh theo thu tuc, trinh tu do phap
luat quy dinh (hinh thtre, tha tuc ap dung phap
74 luat rat chit ché)

Mang tinh quyén lyc nha nudc

Mang tinh c4 biét, cu thé

Co tinh sang tao
£
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TRINH TU AP DUNG PHAP LUAT

_c6 can dén phap luat dé giai quyét hay ko? vu viéc thi chuyén sang giai doan th hai

1. Xac dinh d&c trung phap ly, tdm quan trong cta nhiing tinh tiét cu thé cla sw viéc can gidi quyét

phan tich, lam sang té nhirng tinh tiét cta vu viéc, xem xét

sw viéc co dau hiéu cta hanh vi, c6 phai la sw kién phap ly, Sau Khi xac dinh duoc tinh chét phap Iy cia

V

2. Lwa chon quy pham phép luét thich hop dé ap dung va lam sang té ndi dung tw tuéng quy pham dé

1Oy TIUSIA = Bueh AnyL TUT UgAMON "SUL

Xem xét vy viéc xay ra thude dbi twong diéu chinh  doi chiéu ndi dung quy pham véi tinh tiét, ndi dung,
clia nganh luat nao; Iwa chon quy pham ctia nganh thwc chat cla vu viéc xem da khop véi nhau chuwa,

luat do, nghién cteu phan tich k§ noi dung quy pham  néu khép rdi thi chuyén sang giai doan 3

3. Soan tho va ban hanh quyét dinh ap dung phéap luat ’

Quyet dinh lam phat sinh quan hé phap luat, &n dinh  Quyét dinh phai dwoc ban hanh dung thAm quyen
quyén va nghia vu phap ly cu thé clia cac bén tham dung hinh thire ma phap luat da& quy dinh, néi dung

gia quan hé phap luat dé phai ré rang, cu thé, dit khoét, dé hiéu
L

4. Thwe hién quyét dinh ap dung phéap luat |

Co quan ban hanh phai tao moi diéu kién thuan loi dé thuc
nhung doi twong co lién quan dwoc chi  hién quyet dinh, kiém tra, giam sat viéc thwc hién, ap dung bién
ré trong quyét dinh phai thi hanh phap cuong ché khi can thiét dbi véi ca nhan, to chirc ko tw

e giac va ko nghiém chinh chap,hanh.quyét dinh
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CAC HINH THUC AP DUNG PHAP LUAT TUONG TU

Ap dung phap luat
twong tw

Ap dung twong tw quy pham
phap luat:

sinh

phap luat nay truc tiép diéu chinh

La viéc lua chon quy pham o hi¢u
Iyc phap luat lam cén ctr phap ly dé
giai quyét mot vu viée cy thé nay
chua duoc du kién trudc
nhung c6 dau hiéu twong tu véi
mot vy viéc khac duoc quy pham

J

CuuDuongThanCong.com

Ap dung twong tw phap luat
(hay twong tw luat):

phap luat

La viéc st dung nhiing nguyén tac
phap ly va dua vao y thic phap
luat de giai quyet mot vu VIEc cu
thé ma chua co quy pham phap
luat truc tiép diéu chinh va ciing
ko thé ap dung tuong tu quy pham

J

https://fb.com/tailieudientucntt
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o
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PIEU KIEN AP DUNG PHAP LUAT TUONG TU

a Diéu ki¢n chung )

-Vu viéc mang tinh chat phap ly

-ko ¢6 quy pham phéap luat nao truc tiép diéu chinh.

-Tim ra dugc quy pham diéu chinh vu viéc giéng vO1 vu viéc dang can
giai quyét hodc C4C nguyén tic co ban cua phap luat

Ngudi 4p dung phéap luat co kién thirc phap luat, kinh nghiém song

\Rhong phd J

70 % I UdIA = BueH ANy iyL ugAnbN SyUL

Piéu kién riéng
Ddi v6i &p dung tuong tu quy
pham phap luat: phai xac dinh
duoc quy pham phap luat diéu
chinh trong truong hop da du
kién c6 ndi dung gan gidng
véi vu viée moi nay sinh

Do6i véi ap dung tuong tu
phap luat: phai xac dinh la
ko cO quy pham phap luat
diéu chinh vu viéc tuong tu
v&i vu viée can giai quyét

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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4.8.3 GIAI THICH PHAP LUAT

La lam sang to noi1 dung va tu tudéng
cua cac quy pham phap luat dé moi

ngudi nhan thitc phap luat thong nhat,
ttr d6 thuc hién phap luat thong nhat

- Gan véi tham quyén cia co quan, ngudi c6 tham quyén
ban hanh van ban

- Bao ham viéc phai lam rd cac tir ngir, cach hiéu thong
nhat dé van dung dung dan trong khi thi hanh phap luat

o

1078 I USIA = BueH Any L iyl ugAnBN "SUL
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HINH THUC GIAI THICH PHAP LUAT

Giai thich

qlelgle
chinh thirc

Cua bat clr ca
nhan, to churc
nao

Cua co quan co
tham quyén

Khong co gia
tri phap ly bat
budc

Co gia tri phap
ly bat budc

Céac phuong phap GTPL.: giai thich ngir nghia,
l6gic, giai thich vé mat lich str, giai thich hé tho
thich chung, giai thich cuy thé, ...

uDuongThanCong.com https://fb.com/tailieudientucntt
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THAM QUYEN GIAI THICH PHAP LUAT

.
O "%a

o UBTVOQH la co quan duy nhat c6 thim quyén giai thich phép lua
Gilp viéc cho UBTVQH c6 Hoi dong dan toc, cac Uy ban ct
Quoc hodi, Van phong Quodc hdi; Ban cong tac lap phap

Co quan
ban hanh
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4.9 VI PHAM PHAP LUAT & TRACH NHIEM PHAP LY

4.9.1 Khai niém VPPL

Hanh vi trai

phap luat

*Khoéng thuc hién cac quy dinh cua

phap luat

*Thuc hién ko ding cac quy dinh

cua phap luat

*Thuc hién nhitng quy dinh cam

cua phap luat

ccccccccccccccccc

Vi pham
phap luat

Xam hai hoac
de doa xam
hai dén quan
hé xa hoi
duoc phap
luat bao vé

Do chu thé ¢6

nang luc trach

nhiém phap ly
thuc hién

7O ¥ I USIA - bueH AnyL iyl ugAnbN SUL
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CAC DAU HIEU CUA VPPL

Chu thé
c6 nang

lwe TNPL

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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4.9.2 CACYEUTO CAU THANH VPPL

->
D
~
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MAT KHACH QUAN CUA VPPL

LA NHUNG BIEU HIEN RA BEN NGOAI CUA VPPL MA CON NGUOI
CcO THE NHAN THUC PUGC BANG TRUC QUAN SINH PONG

/

1. Hanh vi
o B 4
p

2. Hau qua
o K4
p

3. Quan hé nhan qua gitra
hanh vi va hau qua

-

« trai phap luat,

« thé hién dudi dang hanh dong hoac ko
hanh dong,

* gay thiét hai hoac de doa gay thiét hai cho
xa hoii

« su thiét hai cho xa hoi: la nhiing ton that

thuc té vé mat vat chat, tinh than ma xa hoi
phai ganh chiu

* hodc nguy co tat yeu xay ra thiét hai vé vat

chit hodc tinh than néu hanh vi trai phap
luat ko duoc ngan chan kip thoi

« Hanh vi trai phap luat la nguyén nhan tryc
tiép phat sinh hau qua, su thiét hai cua xa
hoi dong vai tro 1a két qua tat yéu

TO % I USIA = bueH Ay L iyl ugAnbN ~SUL

r/‘ ]

Ngoai ra: thoi gian, dia diém thuc hién hanh vi vi pham, cong cu thuc hién
hanh vi vi pham, phuong tién thuc hién hanh vi vi pham...

|

CuuDuongThanCong.com

https://fb.com/tailieudientucntt


http://cuuduongthancong.com?src=pdf
https://fb.com/tailieudientucntt

MAT CHU QUAN CUA VPPL

LA TRANG THAI TAM LY BEN TRONG CUA CHU THE VI PHAM
PHAP LUAT

L&i: trang thai tam Iy phan nh thai do tiéu cuc cua chu thé ddi véi hanh vi =
trai phap luat caa minh va hau qua do hanh vi d6 gay ra

10 %% DI udIN = BueH Any L iyL ugAnbN "SyUL

Vo ydo
cau tha

Coy
gian tiep

Vo y vi
qué tu tin

>

2. Dong co: nguyén nhan bén trong thodi thic chu thé thuc hién hanh vi vi
pham phap luat

3. Muc dich: két qua cudi cing ma chu thé mong mudn dat dugc khi thiwce
hién hanh vi vi pham

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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CHU THE

Ca nhan + t6 chitc cO nang lyc trach nhiém phap ly
/\
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Nang luc trach nhiém
phap ly la kha nang cta
chu thé ti chiu trach
nhiém vé hanh vi cua
minh trude Nha nudc

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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KHACH THE

Nhirng quan hé xa hoi dugc phap luiat bao vé nhung bi
hanh vi vi pham phap luat xam hai
Tinh chat cua khach thé bi xam hai phan 4nh mirc d6
nguy hiém ctia hanh vi vi pham phap luat

N—

S

Phan biét khach thé quan hé phap luat va

khach thé vi pham phap luat

—
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PHAN LOAI VPPL
CAN CU VAO TINH CHAT, MUC PO NGUY HIEM CHO XA HOI

Loai vi pham Poi twong bi vi pham Chii thé Hau qua

Vi pham hinh su Doc 1ap, cha quyén, tinh Cé nhan An tich
e .2 mang, strc khoe tai san...
(Murc d6 nguy hiém  (qygc quy dinh trong Bo

cho xa hoi cao) [uat hinh su)
Vi pham hanh Quy tic quan Iy nhanuéc  Cé nhan, to Ko phai chiu an
chinh (quy dinh trong phap luat  chirc tich

hanh chinh)

(muc do nguy hiém
cho xa hoi thap hon
SO vdi tdi pham)

Vi pham dan su Quan hé tai san, quan hé Ca nhan, to Thuong phai
nhan than chu yéu duoc quy chirc boi thuong
dinh trong (B0 luat dan su) thiét hai

Vi pham ky luat Quy géc xac lap trat tu trong Ca nhantrong  Chiu cac hinh
cac to chirc to chirc thirc ky luat

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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4.9.3 TRACH NHIEM PHAPLY

KHAI NIEM
a2 , )
Hiéu theo nghia tich cuc: la bon
phan, nghia vy, thai do tich cuc va
vai tro cua cd nhan, to chtc trong
viéc thuc hién phap luat

M ugyn=BueH AnyL iyl ugAnBNSUL

Hiéu theo nghia tiéu cuc: 1a su ganh
. A 9 A A A A - =
chiu hau qua bat lgi v€ vat chat hoac «
/ T /‘\ ? ? /9\ - /7 A 'O
tinh than cua chu thé vi pham phap luat™
do co quan nha nudc hoac ca nhan cé
tham quyén a4p dung bién phap cudng
ché theo quy dinh d6i véi chu thé ay

W

9)

Trach nhiém phap ly la mot loai quan hé phap luat dac biét phat
sinh giira nha nude va chu thé vi pham phap luat. trong do, nha
nudc thong qua cac chi thé c6 tham quyén (co quan, ca nhan) &p
dung cac bién phap cudng ché dugc quy dinh & ché tai cua quy
pham phap luat d6i v6i chi thé vi pham phép luat. Chu thé nay cé
nghia vu phai ganh chiu nhitng hiu qua bat loi do hanh vi cua
minh gay ra )

https://fb.com/tailieudientucntt
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TRACH NHIEM PHAP LY

PAC PIEM

Co so thuc té 14 vi pham phap luat. Nghia 142 TNPL chi ap
dung khi c0 vi pham phéap luat xay ra

Co so phap ly la van ban ap dung phap luat co hiéu luc cua co
quan nha nudc €O tham quyén. Quyét dinh do co quan nha
nudc hodc nguoi €O tham quyén ban hanh trén co s& xem xét,
giai quyét vu viéc vi pham da c6 hiéu luc phap luat

Gan lién voi bién phap cudng ché cia Nha nude: Mang tinh
chat trirng phat hoac khoi phuc lai nhirng quyén va loi ich bi
xam pham va dong thoi dugc ap dung chi trén co s& nhirng
quy¢t dinh cua co quan hoac nguodi €0 tham quyén

Puoc ap dung theo thu tuc, trinh ty do phap luat quy dinh
Viée ap dung c¢6 muc dich rd rang, cu thé: trimg phat, gido
duc, ran de chu thé vi pham

ongThanCong.com https://fb.com/tailieudientucntt
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PHAN LOAI TNPL
TUONG UNG VOI CAC LOAI VPPL

Loai TNPL | Doitwongap | Chu thé ap Hinh thirc
dung dung
Hinh phat
TN hinh sy | T6i pham Toa an - HP chinh: canh cdo, phat tién,
truc xuat, tir hinh,.
- HP bo sung: quan ché, gido
duc...
Xu phat
TN  hanh|C4 nhan, t6|Chia thé ¢6 - XP chinh: canh cdo, phat tién,
chinh churc tham quyén | truc xuat. ..
tien hanh
e - BS: tich thu tang vit, ptlen dung
dé thuc hién HVVP, quan ché
hanh chinh, gido duc tai x4
phuong...
TNdansy |Ca& nhan, to Cac bén, toa Boithuong, dinh chinh, xin 15i
churc an, trong tai
TN ky luat | Ca nhan trong t6 | Dai  dién hop Khién trach, canh cao, cach churc,
churc phap cua t0|ha bac luvong, dinh chi cong tac,
chuc thol viéc

CuuDuongThanCong.com
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TINH HUONG

- Chi Thanh (40 tu6i, khdng chong), c6 quan hé véi anh Lé Manh H
(da co vo), va sinh dugc mot dira con (chau Minh). Sau khi cham
dut quan he voi anh H, chi ludn bi mot ngu’m tén D6 Thi Kim Duéan
(43 tudi) - vo cta H, goi dién thoai chiri mang.

- Ngay 06/11/2009, Duan dén nha chi Thanh (Dong Anh, Ha Noi).
Tai day, Duan xin dugc bé dua tr¢, chi Thanh dong y. Lay cG nghe
dién thoai, Duan bé chau xudng bép va dung chiéc kim khau 16p dai
7cm mang theo dam vao dinh thop dau chau. So bi phat hién, Duan
lay mil day vét dam lai, nhung mau chay qua nhleu chau khoc thét
1&n nén bi moi ngudi phat hién. Sau khi dua di cap ctu, chdu Minh
(40 ngay tudi) qua doi.

- Duan (Slnh ndm 1974, Dong Anh, Ha N01) khdng c6 bénh vé than
kinh, chua c6 tién &n, 13 mot nguoi lam rudng.

Cau hoi:
Phan tich cdu thanh cua VPPL trén?

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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DANG BAI TAP XAC PINH CAU THANH TOI PHAM

a. Mt khach quan: sinh vién phai chi ra duoc cac yéu tb sau:

- Hanh vi pham t6i (hanh vi khach quan): miéu ta cu thé hanh vi

- Hau qua caa hanh vi do

- M6i quan h¢ nhén qua giira hanh vi véi hau qua xay ra: néu tinh huong da rd rang
sinh vién chi can nhan manh lai la viéc hau qua xay ra néu trén la do hanh vi
khach quan gay ra...

b. Miit chi quan: sinh vién phai chi ra duoc cac yéu to sau:

- Lo1 ctia chu thé khi thyc hién hanh vi: x&c dinh 12 16i (1a 6 truc tlep hay ¢6 y g":ién

tlep, vO Yy Vi qué tu tin hay vo y do cau tha). Truong hop tinh tiét dua ra khong?du
dé phan tich sau hon thi chi can xac dinh 12 16i ¢6 y hay vé V.

9ANBN "SYL

- Muc dich, dong co vi pham
c. Chit thé: sinh vién phai chi ra dugc c4c yéu td sau:

9IN - BueH Any L

Chu thé 14 c& nhan thuc hién hanh vi pham t6i ( phai du tudi va c6 ning luc ci:nu
trach nhiém phap ly theo quy dinh va la nguoi thue hién hanh vi pham t61) g

d. Khéch thé: sinh vién phai chi ra mdi quan hé xa hoi ma bi hanh vi trai phap luat
xam hai to1 ma duoc phap luat hinh su bao vé.

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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4.10 Y THUC PHAP LUAT & PHAP CHE

4.10.1 Y THUC PHAP LUAT

Dinh nghia @

€

YTPL la tong thé nhiing tu tudng, tinh cam,
thai do, hoc thuyét ctia con nguoi vé van dé
phap luat trong qua khir, hién tai, trong lai
cling nhu hanh vi xtr su cia co quan nha nudc,
ngudi ¢4 tham quyén va moi cong dan

10 ® LY USIA - BueH Anyl iyl ugAnbN 'Syl
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4.10.1 Y THUC PHAP LUAT
DAC PIEM

YTPL ¢6 méi quan hé bién chirg véi ton tai xa hoi

* Véi tinh cach la mét hinh thai y thire xa hoi, y thuc phap luat chiu su quyét dinh
ctia ton tai X8 hoi

« YTPL c6 tinh doc lap tuong doi véi ton tai X3 hoi, cu thé:
« - YTPL thuong lac hau hon S0 véi ton tai X3 hoi

* - Trong nhiing trudong hop nhat dinh, YTPL thé hién tinh tién phong ciia minh
hay tinh vuot trude So vai ton tai X& hoi

« -'Y thac phap luat phan anh ton tai x4 hoi ¢6 tinh ké thira

« Y thuc phap luat tac dong tré lai d6i voi ton tai x4 hoi., 12 dong luc thic day hodc
Kim hdm su phat trién cua C4C su vat hién tuong

YTPL la hién tuong mang tinh giai cap

« Mbi qubc gia chi c6 mot hé thong phap luat, nhu:ng ton tai mot s6 hinh thai y
thirc phap luat: Co y thirc phap ludt cta giai cap thong tri, ¥ thirc phap luét cua
cac glal cap bi tri, cua cac tang lcrp trung gian

« hiéu biét, thai do cua cac giai cap dbi v6i phap luat la khac nhau va thong thuong
chi cO y thirc phap luat cta giai cip cAm quyén méi duoc phan &nh trong phap
luat

YTPL thé hién tinh dan toc sau séc

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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CAU TRUC CUA YTPL

Cén cur vao noi dung,

tinh chit cua cac bo

phan hop thanh

Can ctr vao cap do gidi
han cua sy nhan thure

Tw twéng phap luat

la tong the nhiing tu tudng,
quan diém, pham tru, khai
| niém, hoc thuyet vé phap
luat, tirc |a moi van de ly
luan Ve phap luat, vé
thuong tang kién tric phép

(" )
YTPL thong thwong

la kinh nghiém ctia cha
thé vé P, chi phan anh

dc cac moi lien hé bén

ngoai cua PL ma chua

phan anh dc ban chat
cua PL

ly cua xa hoi
"’ o

4 Tam ly phép luat )
duogc thé hién qua thai do, tinh
cam, tam trang, xUc cam d6i vai
phap luat va cac hién tuong
| phap ly khac, dugc hinh thanh
mot cach tu phat thdng qua glao
tiép va dudi tic dong cua Cac
hién tuong phép ly, phan ung
mot cach tu nhién cta con

. _J
(" )

YTPL mang tinh ly
luan

la he théng céc hoc
thuyet tu tLrO'ng quan

diém, quan niém veé PI,
phan anh duoc méi Ilen
hé bén trong, ban chat

\guorl d6i véi cac hién tuong doj

CuuDuongThanCong.com

L cua phap luat y

Can ctr Vao chu thé

(YTPL Xa hoi: IE‘?

y thirc cua bo
phan tién tién

trong XH, phan
anh xu thé phat

trién ciia XH

_J

\_

YTPL nhém: la
YTPL cua 1 nhom
nguoi (cung nghé

nghiép, cung loi

ich...)

~

.

luat cua moi
nguoi

" YTPL ca nhan:
la y thire phap

https://fb.com/tailieudientucntt
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TU NGHIEN CUU

1. Moi quan hé giira YTPL va phap luat:
Su tc dong ctia YTPL dbi véi PL:
YTPL |4 tién dé tu twdng truc tiép dé xay dung va hoan thién phap luat
YTPL g6p phan nang cao viéc thuc hién phéap luat
YTPL la dam bao cho hoat dong ap dung pl ding dan, khach quan
Nguoc lai, PL 14 co s¢ dé hinh thanh, ciing ¢6 va nang cao YTPL.

2. Cac bién phap giao duc nang cao y thirc phap luat

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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4.10.2

Phap ché la
su tOn trong

va thuc
hién phap
luat mot S
cach tu Ll
G phap, ché
YR, dty do quan ly
du, nghiém ) quan
> Xa hoi
chinh,
thong nhat
cua moi
chu thé
phap luat

PHAP CHE
La mot
trong
nhimg
nguyén tac
co ban . n
chirc va clia moi
hoat dOng A A
ciia bd MAy cong dan
nha nudc
va cd h¢
thong chinh
tr1

La co sé dé
xay dung,
cung coO va
phat trién
nén dan chu
XHCN

c6 phap luat réi méi c6 phap ché - phap luat 1a tién dé cua phap ché.

CuuDuongThanCong.com
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CAC NGUYEN TAC CUA PHAP CHE

Bao dam tinh thong nhat cua phap ché, tinh toi cao cia hién
phap va cac dao luat

Moi chu thé déu c6 nghia vu phai chap hanh phap luat, binh
dang trudc phap luat

Phat hi¢n, ngan chan kip thoi va xt Iy nhanh chong, cong
minh moi vi pham phap luat... tirc 12 phap ché phai nghiém
minh

Thiét lap co ché dé cong dan thuc hién cac quyen tu do da
dugc phap luat ghi nhan va bao vé cac quyén ty do do trude
cac vi pham

Tinh thong nhat cta phap ché phil hop hai hoa véi tinh hop
ly

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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4.10.3 TRAT TU PHAP LUAT

Trong moi quan hé
véi phap luat:
tao ra mot xa hoi on
dinh, c6 ky cuong

rong moéi quan
hé véi phap che:
ket qua cua su ton
trong va thuc hién
phap luat trén co
so& phap ché
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CHUONG 5: HE THONG PHAP LUAT

Céac hé thdng phap luat trén thé gioi
Hé thong phap luat Viét Nam
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SUr

5.1 CAC HE THONG PHAP LUAT TREN THE GIOI

Civil law

10 % DI UdIA = BugH AnyL iyL ugAnbN

Common law H¢ thong Islamic law
phap luat

Khac

CuuDuongThanCong.com
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CAC HE THONG PHAP LUAT TREN THE GIOI
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-~

T ban tuat U Luat Hai gido
B thong 1ac B 1550 hop giva dan luat va thong luat

ongThanCong.com ittps://fb.com/tailieudientucn
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5.1.1. HE THONG PHAP LUAT ANH — MY
(THONG LUAT/ LUAT CHUNG - COMMON LAW)

Ra doi & Anh, sau phét trién & M¥ va nhitng nudc 1a
thudc dia cia Anh, My trudc day

Hé thong phap luat phat trién tir tip quan, coi trong
tién 18é.

CuuDuongThanCong.com
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NGUON GOC HINH THANH

Hoang dé¢ William ‘
bat dau tap trung Suu tam, chon loc an 1€
quyén lyc vao tay dudi thoi vua Henry I
triéu dinh mo1

1O %% DI udIN - BueNARY L iy ugAnbN "SyUL

1066
Khi nguoi

Normans
Xam chiém
Anh quoc

Vua Henry Il

Duy tri tap
quan phap
cua Anh

Phuong
phap
thir to1

Toaan la
nhitng nguoi
dan duoc
tricu tap

https://fb.com/tailieudientucntt
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CAC NGUYEN TAC BEN VUNG CUA LUAT CHUNG PA PUGC TAO RA BOI

BA TOA AN PUOC VUA HENRY |l THANH LAP

Toa an Tai hTOfl‘ an
chinh L
pho thong
g Toa &

@

)

Luuy:
Nguyeén tac
can ban cua

luat chung: su

toi thugng cia
phap luat!
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EQUITY LAW

Common law ctmg ran, kém linh hoat do qué phu thudc vao an 1¢

Khong thich nghi dugc véi nhing tinh

hudng phtrc tap méi mé Cach giai quyét chua thoa dang

TO ™ 1) USIA - BueH Anyl [ul ugAnbN 'Syl

Thé ky XV
Xuat hién hé thong phéap luat cong bang/ 1& cong bang tu nhién (Equity law)
Ap dung khi Common law ko c6 Thiét ché Toa cong bang
\/
Thé ky XIX

Ban hanh Bo luat to tung dan sy M§ (1848) va Dao luat Tu phap & Anh (1873)

/7

Thu tuc kién tung chung Két hop Common law véi Equity law

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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NGUON LUAT

An 1¢ - ngudn chinh

L& phai — nguon dic thu

Luat thanh van

Cac loai nguon kKhac: tap quan
phap, hoc thuyét phap ly....

~N

J

https://fb.com/tailieudientucntt
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COMMON LAW
o Hiéu theo 3 nghia:

Mot hé thong phéap luat 1on trén thé

gidi dua trén truyén thong hé thong
phap luat cua Anh

4 . )
Trén phuong dién nguon luat, an 1¢ (Case

law) cia Common Law duogc tao ra baoi toa
\én, phén biét véi dao ludt cia Nghi vién

10 ® LY USIA - BueH Anyl iyl ugAnbN 'Syl

Trén phuong dién hé thong Toa an, Toa an

va cac an 1€ cia Common Law ciing Khac
biét voi Toa an va cac an 1€ cua Equity Law
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5.1.2. HE THONG PHAP LUAT CHAU AU LUC PIA
(DAN LUAT — CIVIL LAW)

N \ W ¢ Luat La M& duoc thay the bang luat bo toc Dic.
ALl Tuy nhién Luét La MA van dugc duy tri

o « @Giai thich, hién dai hoa nhirng ndi dung ctia B
the)%’/ﬁ: I - dan luat Corpus Juris Civilis
» Truyeén ba va dao tao luat

phét trién:

« Thoi ky cudi cung hinh thanh phéap luat chung
« Piéu kién: c6 1 the che chinh tri Chung o1

nudc 16n; ngudi cam dau o tu tudng tién bod
va banh truéng

« Phap: Bo luat Dan sy ndm 1804 (BLDS
Napoleon); B¢ luat t6 tung dan su 1806, Bo
luat thuong mai 1807,.

« DPtc: Phap dién hoa chém va khong tron ven.:
B0 luat dan su dugc thong qua nam 1896

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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4 )

-La toan by cac
cong trinh
nghién ctru cua
cac hoc gia, cac
y kién, bai viét

lien quan dén
luat
-Nguon qguan

trong nhat trudc
khi c6 luat thanh

Ngudn chinh

NGUON LUAT

thuc

Luat thanh
van

ThS. Nguyé&n Thj Thiy Hang - Vién KT & QL

-

- GOm: Hién

Luat, cac van ban dudi luat. La
ket qua cua k¥ thuat lap phap
-Do co quan 1ap phéap ban hanh

N

phap, B6 luat va

e thuyét
phap ly

\2r Y,

Ban an, quyét dinh cta

toa an, trong tai dwoc
dung lam khuén mau

CuuDuongThanCong.com

https://fb.com/tailieudientucntt

-

N

-Cach  xo su
mang Yy nghia
phap ly

- Puoc cong

nhan 1 céach tu

hat
/
O
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PHAN LOAI PHAP LUAT

Luat cong Luat tu

» Diéu chinh moi quan hé » Diéu chinh moi quan hé
gitra Nha nudc voi cong gifra cac tu nhan, huéng
dan hoac gitra cac co dén loi ich tu
guan nha nudc véi nhau » Luat Dan su, Luat Hon
trong qua trinh thyuc hién nhan gia dinh, Luét
cong quyen, huéng dén thurong mai, Luat lao
loi ich cong dong,. ..

e Luat Hién phap, Luat
hanh chinh

TO 9 I WA = BueH Any L iyl ugAnBN Sy
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PHAN BIET COMMON LAW VA CIVIL LAW

Tiéu chi Common law Civil law

Ngubn luat | Chayéu la anlé Chu yéu la luat thanh van

Tinh chat - Quan niém: luat phap dwoc | -Quan niem: luat phap phai tw

phap dién hinh thanh tw tuc 1é cac ché dinh cu thé

hoa - Cu thé, phu hop véi sw phat | - Khai quat hda, on dinh cao
trien cac quan hé xa hoi - Chia thanh luat cong va luat tw
- Kho phéan chia

Tha tuc t6 - T6 tung tranh tung - T6 tung tham van/ to tung viét

tung - Toa &n duoc coi la co quan | - Chi cé Nghi vién méi co6 quyén

lam luat Ian the hai, sang tao
ra an lé

lap phap, Toa an chi la co quan
ap dung phap luat

Vai tro luat sw
va tham phan

- Luat sw, thAm phan rat dwoc
coi trong

- Thdm phan hau hét dwoc
chon tr nhirng luat sw danh
tiéng, dwoc quyén sang tao
luat khi xét xcr

- Luat sw it dwoc coi trong

- ThAm phén dwoc dao tao theo
mot quy trinh riéng, chi tién
hanh xét x&r ma khéng dwoc
sang tao luat

ccccccccccccccccc

ThS. l}{gm@é&&ﬂiﬂiﬂﬂy Hang - Viéen KT & QL
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5.1.3 HE THONG PHAP LUAT HOI GIAO
(ISLAMIC LAW)

Pao Hoi la 1 trong 3 ton gi4o 1on nhat trén thé gidi

Mot quoc gia thudc hé thong luat hoi gido phai thoa man:
Pao Hoéi 1a quoc dao cta quoc gia

Quoc gia lay cac quy dinh trong Kinh thanh cta Pao
Ho1 lam luat

H¢ thong phép lut Islamic duoc goi la Shari‘ah, theo
tiéng A Rép cO nghia la “con dudong dung” hoac la “su
hudng dan”

70 ® LM USIA - BueH Anyl iyl ugAnbN 'Syl
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HE THONG PHAP LUAT HOI GIAO
NGUON PHAP LUAT

Kinh Koran

70 % I3 UIIA = BueH ANy L iyL ugAnbN "SUL

Sunnah (cac 101 day cua Tién tri
Muhanmmad)

Cac bai viét ciia hoc gia Islamic giai thich va
rut ra cac quy dinh tir trong kinh Koran va
Sunnah

Céac diéu duoc cong dong thira nhan vé mat Phap 1y

-
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DAC PIEM
» Khdng c6 sy phan biét giira tin diéu tén gido va quy tic
1 XU su cua do1 song thuc té

2 nhén chi yéu trong kinh Koran

» Bao gom nhleu quy dinh kho ap dung vi da duoc ghi }

TO 8 I WA = BueH Any L iyl ugAnBN SyL

» Rat kho khan khi giai thich phap luat

» Bao gom nhiéu quy dinh nghiém khac va phan biét d6i
4 xtr, dac biét la phan biét gidi tinh

» Khong phan chia thanh cac nganh luat doc lap ma chu
5 yéu ghi nhan trong Kinh Koran B
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ThS. Nguyé&n Thj Thiy Hang - Vién KT & QL

NOI DUNG

 Luat Hinh su :

« TO1 pham c6 thé tra bang tién va Toi pham phai tra bang than thé hoac
cudc song cua minh. Luu y cac tdi chong lai Chua I3 toi pham ning
nhat.
[Luét Dan su 1

* Phét trién luat nghia vu. Nghia vu Xuat phat tir hop dong chia lam 2
loai trén co s& €0 hay khong su chuyén giao (1a doi tuong hop dong)

« Coi nguoi dan 6ng co uy thé tuyét doi trong gia dinh

[Luét t6 tung (hinh su va dan su) J

- TOa an Hoi gi4o truyén thong giai quyét cac vu an hinh su va dan su

{Luét Nha nudc ‘
__.‘__,_/

« Nha vua nam trong tay quyén luc chinh tri va chi bi han ché boi cac
quy dinh ctia Kinh Koran

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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BAI TAP VE NHA

Néu khai niém va phéan biét gitra cac nganh luat?
Nhirng ndi dung co ban cua cac nganh luat trong hé
thong phap luat Viét Nam?

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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5.2 HE THONG PHAP LUAT VIET NAM

Hé thong phap luét la co cau bén trong ctia phap luat,
thé hién su thong nhat ndi tai ctia c&c quy pham phép
luat va sy phan chia mét cach khach quan cac quy pham
phap luat trong hé thong ay thanh cac nganh luit va ché
dinh phap luét phi hop véi tinh chat, dic diém ctia cac
guan hé xa hoi ma no diéu chinh.

Hé thong phap luat Viét Nam bao gom cac nganh luét cu
thé.

10 % LY USIA - BueH Anyl iyl ugAnbN ‘SyL
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5.2.1 NGANH LUAT HIEN PHAP

Hién phap 1a mot dao luat co ban do co quan quyén luc nha
nudc cao nhat ban hanh, quy dinh viéc to6 chirc nha nudc, co
cau, tham quyén cac co quan nha nudc trung wong va quyén

co ban ctia con nguoi. Moi co quan va to chtrc ¢6 nghia vu
tuan thu Hién phap.

Hién phap 1946 (9/11/1946) : gom
chwong, 70 diéu

31/12/1959): 10 chwong, 112 diéu

HP 1980 (18/12/1980): 12 chuwong,
147 diéu
HP 1992 (14/4/1992 — slra ddi bo
sung 2001): 12 chwong, 147 diéu

HP 2013 (28/11/2013 — c6 hiéu lwc

P—IP 1959 (HP slra dbi —

1/1/2014) 11 chwong, 120 diéu

CuuDuon( https://fb.

o
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NGANH LUAT HIEN PHAP

POI TUONG PIEU CHINH VA PHUONG PHAP PIEU CHINH

~

Géi tuong diéu chinh: nhitng quan
hé xa hoi quan trong lién quan dén
viéc to chirc quyén luc nha nudc.
Qua viéc to chtic quyén luc nha
nudc nay ma phap luat xac lap nén

\ché do chinh tri. /

P

Phuong phéap diéu chinh:
Dinh nghia, bat budc, quyén uy

com

10 ® LY USIA - BueH Anyl iyl ugAnbN 'Syl
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NGANH LUAT HIEN PHAP

CAC CHE PINH CO BAN

Ché d6 chinh tri

« La hé thong nhirng nguyén tac thwe hién quyén
lwc nha nwédce

« L& ché dinh cda Hlen phap, 1am nén tang cho cac
chuo’ng sau cta Hién phap nhw ban chat nha
nwdc, sy lanh dao cia Bang Cong san..

\

« Nhi*rng quan hé kinh té chd yéu tao thanh co s&
kinh té ctia nha nwéc

* Bao gdm: chinh sach phat trlen kinh té, quan hé
vé so hiru, quan hé san Xuat, quan hé vé t6 chirc
quan ly nén kinh té quéc dan..

- 4
<

Quyén va nghia vu co ban
cla cong dan

« Quyén: trong linh vwe chinh tri, tw do c& nhan,
trong Iinh vwc van hoa xé hoi

* Nghia vu: bao vé to quéc, dong thué cho nha
nuwdc, ton trong hién phéap va phap luat

-4
™\

B6 may nha nwéc; van hoa,
giao duc, khoa hoc, cong
nghé; bao vé T quéc

)
\ /

CuuDuongThanCong.com

https://fb.com/tailieudientucntt
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5.2.2 NGANH LUAT HANH CHINH

&

-

Luat Hanh chinh 1a hé thdng cac quy pham
phép luat do nha nwédc ban hanh diéu chinh
nhirng quan hé x& hoi mang tinh chat chap
hanh va diéu hanh phat sinh trong hoat ddng
cla cac co quan nha nwédc hodc td chire xa
hdi khi nha nwédce trao quyén thwe hién cac
chirc nang quan ly nha nuwéc

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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NGANH LUAT HANH CHINH
POI TUONG PIEU CHINH VA PHUONG PHAP PIEU CHINH

* Nhirng quan hé xa hoi
mang tinh chat chap hanh

DO' tw0’ng va diéu hanh phat sinh
d|eu chinh giva cac chd thé tham gia

hoat ddng cua nha nuwéc

 ménh |énh — phuc tung

- » CO thé str dung phwong
Phll{gng phap phap théa thuan trong 1 s6

diéu chinh trwong hop

o

1078 I USIA = BueH Any L iyl ugAnBN "SUL
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Co quan hanh chinh

* La nhirng b6 phan
hop thanh cta bd
may quan ly

« Puoc thanh lap dé
chuyén thiwc hién
chirc nang quan ly
nha nwéc (hoat dong
chap hanh va diéu
hanh, hoat déong
hanh phap

///
-

>
////
~
>
~
>
~
>
~
>
///
/ CuuDuon

gThanCong.com

.
~
\\\
.y
.

Can bd cbng chure

« Lam viéc trong coq
guan nha nuwéc

* Do tuyen dung, bau
hodc bb nhiém

« Gitr mot nghta vu
nhat dinh hoac tién
hanh nhirng hoat
dong cu thé nao do
dé phuc vu viéc thyc
hién 1 chirc vu nhét
dinh

« Do Nha nud&c tra

lwong theo chure vy
hoac loai hoat dén
do

/”/

| o

.
\\\
.y
.

gy
\\
.y
.

Vi pham hanh chinh

* La nhirng hanh vi trai
phap luat do cac chu
thé cda luat hanh
chinh thwe hién 1
cach cd y hoac vo y
xam hai t&i cac quan
hé xa hdi do luat
hanh chinh bao vé a
theo quy dinh cua
phap luat phai bi xt
phat hanh chinh

» Cac hinh thire xtr ly
Vi pham hanh chinh

. Do twong va tham
quyén x& phat vi

pham han inh

https/tb.comy/tailieudientucntt
|
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5.2.3 NGANH LUAT DAN SU

9

Luat dan su la tong thé quy pham phéap luat
diéu chinh cac quan hé tai san va quan hé
nhan than nhat dinh trong xa hoi

70 % I UdIA = BueH ANy iyL ugAnbN SyUL
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NGANH LUAT DAN SU
POI TUOGNG PIEU CHINH VA PHUGNG PHAP DPIEU CHINH

Péi tugng diéu chinh Phuong phap diéu chinh

=

n

z

(" ) 4 N\ E
Quan hé tai san: Ia nhitng quan 7 5"

h¢ x& hoi gan lién va thong Binh dang, thoa 3

qua 1 tai san dudi dang 1 tu thuén -

liéu san xuat, 1 tu liéu tiéu <

dung hodc dich vu tao ra 1 tai \. J %In

san nhat dinh =

\_ W, ( N <
3

A

@uan hé nhan than: ) Tu ngggrta;hsgf em g
- la nhitng quan hé xa hoi phat -

sinh tir mot gia tri tinh than (gia \ J
tri nhan than) cua 1 ca nhan hay

1 t6 chirc va ludn ludn gan lién
vol mot chu thé nhat dinh.
Quyén nay Kk dich chuyén duoc

- Gom: lién quan dén tai san va
\o lién quan dén tai san )

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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NGANH LUAT DAN SU

NGUON VA HE THONG PHAP LUAT

Hién phap1992

B0 luat dan su 2005

Cac dao luat va nhiéu vin ban quy
pham phap luat khac co lién quan
do cac co quan nha nudc trung

uvong ban hanh nhu Luat s¢ hitu tri

tu€¢ nam 2005, Luat doanh nghiép
nam 2005, Luat hon nhén va gia
dinh nam 2000

Diéu udc quoc té ma Viét Nam la
thanh vién

Mot s6 tap quan quoc té

CuuDuongThanCong.com

- Phan chung I3 phan quy dinh vé
nhiém vy, nhiing nguyen tac co
ban cua luat dan sir, Xac dinh dia
vi phap 1y cua cac loai chu thé

trong quan hé phap luat dan su va
nhirng van de chung nhat cua luat

dan su nhu van dé thoi han, thoi
hiéu.

« Phin riéng bao gom nhung quy

pham phap luat duoc sap xep

thanh cac ché dinh phap luat diéu

chinh tirng mat, tumg linh vuc cy
thé ctia quan hé phap luat dan su.
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NGANH LUAT DAN SU
CAC CHE PINH CO BAN

Tai san va Quyén s& hiru

Tai san bao gdm vat, tién, gidy t& c6 gia va cac quyén tai san.

Quyén tai san la quyén tri gia dwoc bang tién va co thé
chuyén giao trong giao dich dan sw, ké ca quyén s& hiru tri
tué.

Phan loai tai san: Bat ddng san la cac tai san khong di, doi
dwoc trong khong gian bao gom:
Pat dai

Nha, cdng trinh xay dwng gan lién v&i dat dai, ké ca cac tai
san gan lién v&i nha, cong trinh xay dwng do;

Céc tai san khac gan lién voi dat dai;
Cac loai tai san khac do phap luat quy dinh
Péng san |a nhirng tai sdn khong phai 1a bat dong san

CuuDuongThanCong.com https://fb.com/tailieudientucntt
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NGANH LUAT DAN SU VA TO TUNG DAN SU
CAC CHE PINH CO BAN

o

~

Tai san va Quyén sé hitu (tiép)
Quyén sé hiru 12 biéu hién vé mit phap Iy ctia cac quan hé s¢ hiru. D6 13 nhiing

quyén va nghia vu phéap Iy ciia cac chu so hitu 14 c& nhan, phap nhan hay cac chu thé
khac trong viéc chiém hitu, sir dung va dinh doat tai san

1078 I USIA = BueH Any L iyl ugAnBN "SUL

Quyen chiém hivu: la
quyén cua chu s&
hiru tw minh ndm gidr
hoac quan ly tai san
thudc s& hiru clia
minh

A

uyen dinh doat: la
uyén cua cha sé hiru
tw minh dinh doat tai
san thong qua viéc
chuyén glao quyén s&
hiru cda minh cho
nguwdi khac hoac tlr bd
quyén s& hiru doé
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NGANH LUAT DAN SU - CAC CHE PINH CO BAN
2. Thira ké

Thira ké 1a quan hé x& hdi vé viéc chuyén giao di sin ciia nguwoi chét cho nhirng ngwoi son
Ngudi dé lai di san thira ké

(0 )=]

N

« La nguoi ma sau khi chét co tai san dé lai cho ngudi khac theo trinh ty thira ké
Di san thira ké

'

 Bao gom nhu:ng tal san riéng va phan tal san cua nguf0’1 chet trong khoi tai san chung 7

d6i v6i ngudi khac trong d6 bao gdom ca nhitng quyén vé tai san cua ngudi chét 2

Nguoi thira ké

.

« Ca nhan: con song vao thoi diem mo thua ke hodc sinh ra va con song sau thoi diem
mo thira ké nhung da thanh thai trude khi nguoi dé lai di san thira ké chét

e T chirc: ton tai vao thoti diém mo thira ké

* Nguoi thua ké nhan di san ctia nguoi chét thi phai thyc hién nhimg nghia vu ctia nguoi
chét dé lai

Thoi diém mé thira ké )E

"+ Thoi diém ngudi c6 tai san dé lai chét 1l

Pia diém mé thira ké
* - Noi cu tru cuoi cung cua ngu’(‘)’i de lai di san
« - Hodc noi ¢6 toan bg hoic phan 16n di sin thira ké néu ko xac dinh dugc noi cu t
cudi cling

188
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CHE PINH THUA KE (TIEP)

* la viéc chuyen di san cua ngwoi chét
cho ngum song bang chinh sy dinh doat
clia ngudi co di san theo di chuc dwoc
lap ra khi ho con song

+ Di chdc la sw thé hién y chi cdia ca nhan
nham chuyén tai san clia minh cho
nguwdi khac sau khi chét

» Dichuac ho’p phap phai dam bao céac
diéu kién vé:

* Nguwei lap di chac
» NGi dung di chuc
* Hinh thee di chuc

CuuDuongThanCong.com

ThS. Nguyé&n Thj Thiy Hang - Vién KT & QL

Thira ké theo phép luat

- |a thwra ké theo hang thira ké, diéu kién va
trinh tw thira ké do phap luat quy dinh.

« Ap dung trong trwdng hop:
» Ko c6 di chuc hoac di chuc ko ¢6 hiéu luc

« Nguwoi dwoce chi dinh hwdng thira ké trong
di chic chét truwac, bi twdc quyén thiva ké
hoac khudc tir hwdng thira ké

- Dién thira ké 1a pham vi nhirng ngudi co
quyén hwéng thira ké xac dinh theo quan
hé hon nhan, quan hé huyet thdng va quan
hé nudi duo’ng gitra nguoi thira ké voi
nguwoi dé lai thiva ké.

. Hanq thira ké thé hién tho tw dwoc hwdng
di san cta nhirng ngudi thira ké dwoc phap
luéat quy dinh thanh 3 hang.

« Hang th& nhét: vo, chdng, bé me dé, b
me nubi, con dé, con nudi

* Hang thw 2: Ong ba noi ngoal anh chi em
rudt, chau rudt néu ngwdi chét 1a éng ba
ndi ngoai

. Hang thr 3: cu ndi ngoai, bac, cha. ¢6 di,
cau, chau ruét, chat rudt

https://fb.com/tailieudientucntt
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ThS. Nguyé&n Thij Thiy Hang - Vién KT & QL

CHE PINH THUA KE (TIEP) - MOT SO LUU Y

Nguyén tac chia di san (thira ké
theo phap luat)

Thura ké thé vi

Thira ké ko phu thudc di chic

CuuDuongThanCong.com

. Nhﬁ:ng nguoi thira ké ciing hang dugc huéng phan di

san bang nhau

. Nhung nguoi o hang thira ké sau chi dugc huong thira

ké néu ko con ai ¢ hang thtra ké trudc, ko c6 quyén
huong di san. bi truat quyén hudng di san hoic tir choi
nhan di san

Puoc ap dung trong truong hop con cua ngudi dé lai di
san chét trude nguoi dé lai di san thi chau duoc hu:crng
pan di san ma cha hodc me cta chau dugc hudéng néu
con song

Con chua thanh nién, cha, me, vo, chong hoic con di
thanh nién nhung ko c6 khé nang lao dong cua ngu’cn
1ap di chuc dugc huong phan di san bang 2/3 suat cua 1
nguoi thira ké theo phap luat néu di san dugc chia theo
phap luat trong tru’O’ng hop ho ko dugc nguoi 14p ai
chuc cho huéng di san hodc chi duge huéng phan di
san it hon 2/3 suat do.
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DANG BAI TAP THUA KE

1. Thoi diém mé thira ké: sinh vién phai trinh bay chinh xac theo dit kién dé bai néu ra nhu
ngay thang nam thoi di€ém mo thira ké la thoi diém nguoi co di san dé lai chét.
2. Chia di sén thira ké

a. Trinh tw: Trong mot tinh hudng thi néu cd ca chia di san theo di chlc va theo phap luat thi
chia theo di chdc trude, con lai méi chia theo phap luat.

b. X&c dinh di san thira ké: 12 phan tai san riéng ctia nguoi chét va tai san nam trong khdi tai
san chung (cach xac dinh tai san riéng hay di san thira ké da c6 huéng dan trong dé cwong 6n tap
roi). Néu 12 di san chung sinh vién phai thyc hién phép chia cu thé va c6 lap luan cu thé (vi du tai
san ctia vo chong trong thoi ky hon nhan 14 tai san chung nén khi cham dat hén nhan duoc chia
mdi ngudi mot nira...) néu ngudi dé lai di san thira ké ¢ nghia vy trong viéc tra ng hay nghia vu
tai chinh khac thi phai trir cac khoan tién nay trude khi chia (tién ng, chi phi chung trong viéc
bao quan stra chira tai san chung, chi phi mai tang...).

c. Chia theo di chic: vu tién 14y di san thira ké chia theo di chlc truée. Truong hop chia di san
cho nhitng nguoi khdng phu thude vao ndi dung di chdc: néu phat hién co truong hop nay thi can
chia cho nhiing nguoi nay trude theo ding quy dinh sau d6 con lai bao nhiéu méi chia theo di
chuc

d. Chia theo phap luat: phai xac dinh nhirng nguoi ciing hang thira ké dugc nhan di san (s6
luong nguoi duge hudng va lap luan vi sao?)

Két luan: so tai san mdi nguoi nhan dugce tir nguoi chét theo dé bai dwa ra (cong s tién chig
theo di chdc voi so tién chia theo phap luat néu c6). Sinh vién thudng nham 1an, & day chi yéu
cau xac dinh so tai san nhan tir nguoi chét chir khdng bao gom so6 tai san duong nhién cuia ho.
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NGANH LUAT DAN SU

3. Ché dinh Hop dong dan sy va nghia vu dan su
(tu nghién ctru)
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NGANH LUAT TO TUNG DAN suU

Khai niém: la tdng thé quy pham phéap luat diéu
chinh cac quan hé xa hoi phat sinh trong qua trinh
giai quyét vu an dan sw

Cac ché dinh co ban
(tw nghién ctru)
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5.2.4 NGANH LUAT HINH SV

Khai niém

¢

Luat hinh s la tdng thé cac quy pham phap
luat quy dinh nhirng hanh vi nguy hiém cho x&
héi bi coi la téi pham, dong th&i quy dinh nhirng
hinh phat twong trng va diéu kién ap dung cac
hinh phat do
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NGANH LUAT HINH SU

POI TUONG PIEU CHINH VA PHUONG PHAP PIEU CHINH

Doi tuong diéu chinh: cac quan hé xa
héi phat sinh gilra nha nudc va
nguwoi pham toi, khi nguwoi do thuc
hién hanh vi ma nha nuwdc quy dinh
la t&i pham

. J

/

Phuong phap diéu chinh: quyén uy

(¥

)
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TOi pham it
nghiém trong: la
t6i pham gay
nguy ha ko lon
cho x& héi ma
murc cao nhat
- cua khung hinh
phat doi voi toi
ay la dén 3 nam
tu

NGANH LUAT HINH SU -

CAC CHE DINH CO BAN

1. TGi pham

la hanh vi nguy hiém cho x& hoi dwoc quy dinh trong B luat hinh sw, do nguwdi c6 nang lyc
trach nhiém hinh sy thwc hién mot cach co y hoac vo y, xam pham déc lap, cha quyen thong
nhat toan ven lanh thé Té quéc, xam pham che do chinh tri, ché do kinh té, nén van hoa,
quéc phong, an ninh, trat tw an toan xa hoi, quyén, loi ich hop phap cua td chirc, xam pham
tinh mang, strc khde, danh dw, nhan pham, tw do, tai san, cac quyén, lgi ich hop phap khac
cua cbng dan, xam pham nhirng linh vyc khac clia trat tw phap luat xa héi chu nghia

-

TOI pham
Nghiém trong: la
t6i pham gay
nguy hai lon cho
xa héi ma murc
cao nhat cla
khung hinh phat
doi voi toi ay la
dén 7 nam tu

Toi pham rat
nghiém trong: la
toi pham gay
nguy hai rat lon
cho xa hoi ma
murc cao nhat
cua khung hinh
phat doi VvOi toi
ay la dén 15
nam tu

TOi pham dac
biét nghiém
trong: la toi
pham gay nguy
hai dac biét I&n

co xa hdi ma
murc cao nhat
cua khung hinh
phat doi voi toi
ay la trén 15
nam tu, tu chung
than hoasc &
hinh.
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NGANH LUAT HINH SU - CAC CHE PINH CO BAN

Hinh phat b6 sung: cam dam
nhiém chitrc vu, cam hanh
nghé hoac Iam cong viec

nhat dinh; cam cw tru; quan

ché; twoc mot sO quyén cdng
dan tich thu tai san; phat
tién, khi ko ap dung hinh phat
chlnh truc xuét, khi ko ap
dung hinh phat chinh.

Hinh phat chinh: canh cao,
phat tlen cai tao ko giam git,
truc xuat tu co thoi han, tu
Chung than, t& hinh

ThS. Nguyén Thj Thay Hang - Vién KT & QL
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NGANH LUAT TO TUNG HINH SV

Khai niém: la tdng thé quy pham phéap luat diéu
chinh cac quan hé xa hoi phat sinh trong qua trinh
giai quyét vu an hinh sy

Céac ché dinh co ban (tw nghién ctru)
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END!

ThS. Nguyé&n Thj Thiy Hang - Vién KT & QL
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